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This is an appeal pursuant to s.140A of the Customs Act 1966 ("the 

Act") against a decision of the Collector of Customs (Northern Region) dated 

15 September 1997. The Collector of Customs made determinations 

pursuant to s.140( 1) of the Act. That subsection provides as follows: 

"140. Determination of Customs value by Collector - ( 1) The Customs value of 
goods pursuant to section 5 of the Tariff Act 1988 and the Ninth Schedule to this 
Act shall be determined by the Collector and duty shall be payable in accordance 
with that determination unless, pursuant to this Act, a different amount is proved 
to be the correct Customs value of the goods." 

Pursuant to subs.(3) of s.140 the importer, Elitunnel, and another 

company, Payless Shoes Ltd, objected to the value determined by the 

Collector. The Collector considered and rejected the objections. This appeal 

followed that rejection. 

Section 140A of the Customs Act 1966 provides: 

"140A. Review by High Court of determination - (1) If any importer is 
dissatisfied with the Collector's decision in respect of his objection under section 
140(3) of this Act against a determination, he may appeal to the High Court 
against that determination. 
(2) Every such appeal shall be made by giving notice of appeal within 28 
days after the date on which the appellant was notified in writing under section 
140(5) of this Act of the decision or within such further time as the Court may 
allow an application made either before or after the expiration of those 28 days. 
(3) In its determination of any appeal, the Court may confirm or modify the 
determination appealed against. 
(4) The procedure in respect of any such appeal shall be in accordance with 
the rules of the Court, and in default of such rules, or so far as they do not extend, 
then in accordance with the usual practice of the High Court in civil proceedings so 
far as applicable or, so far as not applicable, then in accordance with the directions 
of the Court or a Judge thereof. 
(5) Notwithstanding anything in this Act, where in the course of determining 
any appeal, it becomes necessary to delay the final determination of such appeal, 
the appellant shall nevertheless be given delivery of his goods from Customs 
control subject to the Collector receiving such security as he thinks sufficient to 
cover the full amount of duty." 



It is corr1moi-1 ground that the, approac:, to be taken on 3uch ar: 

app,3ai is ti'"1at sEt c;,ut IYy' [,avison, C.~L in E!!ill ,!1fam:lactudng (fi\lZ.) Ltd v 

Cofl,9r.:tot of Custc;ms [1 ~~84] :2 1'{ZLFi 326 at 342: 

"On such an appeal tl7e Court considei-s the materials vvhich •,p.;ere be-for13 the body 
or tri0un2J appealed from and the additional matrn-ials if anv before Ih2 Coun itself 
and ·then n1akes up its own rnind carefully \Neighing .sncl c,Jnsidering the decision 
appealed ai;iainst 3nd revers!r. 12 lt f-f {Jn full consideration it corTies to ·;J-1e corJc!uston 
the decislor1 vvas \tvton~1. "' 

l\.~ al:-,eacly mentionsd the o(ginal ob.iection vv8s !ocig2d in th 1.':! n2:mes 

-funh21· ,ci: 181___irnent, if that is necessa1v in the light c,f the decision n.:,iE,~:ing to 

The appeal is concerned with a corrnTiission which Elitunnel paid to 

OriQ1na!s ( Jjc:ustom OriQina!s "), in connection 'Nith the importa1ion of 

Caterpillar footvve211 

Elitunnel and 'N(--iether 

a::::p1allant to Cu:s::orn Or;ginal::: 'Nas a ,c.;c,m1"'.-1ission pavable in terms of that 

pay1T1erns describ12.ci a::; a con-1mis~kin \f'vere m::ide in tcriT1s of that agencv 

then the appeal \,viii succe,.:-c. 



Th,a com:-;..,l:;siun consist~d of sever21I 1:::ompo:-:enH.; so that a possib1e 

outcorne is that t"'1e appellant cc.,,uld succeec in reiatior1 to part o~ t1~1e 

C()n~~rn.rsslon, 

Bac:l<grnund r=acts 

In 199:3 u-:e Qlot,al dist1·ibutio:·1 of C::ii:erpi!iar footv,1ear 1Nas jointly 

corj::roiled bv e 1~:ti·::ies irnovvn ;::1s Cadc:o ,:::nd .Jarrvco 1Nhc1 \,vere 1ic3r;sacl by 

C:cJ11:e1piilar inc. ,~)f the United Starns. -:-he clfJ!} 1cdlant wish,aci to obtain the 

li,:::,::mce 10 sell Caterpi!la!- foctvvec1r 1,·1 !\Jevv Zeal,:inc:. Cu:;ton Ori~Jinals vvishecl 

in turn aopointed the .app.silant c1s exciusive ~Jevv Zeaia11d Jicer:.se,e for l\k:1ck: 

ar1d Caterpillar foo-nNea( as from 18 Januarv 'I '.?J93. 

Ort OI" about :3 ·1 December ·19'.]:3 Cate:rpiil2r Inc:. 1:2.rrninat1:?d th2 

!icic::nca vvith Cacico/Je:r:·vco and gave t:1e cc,nt:·ol of global distribution of 

Caterciillar footvvear co V•,/ol·.;etine \Ncr!clvvide Inc. ("VV0:'•1eri'>(3":1, 'With effect 

fron, 3-1 DeceiT,iJer ·i s-:33 VVolveiine entered into a 1=:)istribution and Lk;e:··,ce 

continued as ~reviously, despite thE: pro'/isic1ns of section 2 ·1. 2 of ftte 
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The E1£-1reement provides that the distributor (Custoin Originals) shall 

purcl1as8 ali produc-cs frorn one or mcHe E,uthorisecl manufacturers. 

"Jl,.lthough :Jistributor shall pur·cha.se ail Produc:s directiv from an A,,Jthor;secl 
Manui'acturer and although each pur-ci-iase order shall be rnade out to an ,i'l.uthorisecl 
Manufacturer, Distributor shall send or cleliv8i' each purchase orcier to VVol·.Jerine for 
'v'\/cdverine{s 1~2viev\/ and approval. if VVoh/,:2r-ine .appro-,Jes the purchase orc!erc it shall 

send or daliver it to the 1-\uthorisecJ fvlanvi'acturrcr." 

The 8[Jreen-1c:::nt also provided fm Custom Origin;:iis to pay to 

\Nolverine an arnou11t equal to 15 per cent of the first cost of the prnduct. 

The first cost of the :.::roduct vvas 'I 05 per c:eni: of the factory cost. Of \:hat 

·r 5 r>ar cent,, frve per s13·1t 1N2,s paid as a royalty to c.:arei-pill,:,r ar,c! the other 

·10 per cent 'vvas r,e·lained bv 'Noiverine, 

licence agn:::::s1T1ent trnoughout the tirn,e of its arrEm!;;e1Tient: 1f'lfith Cusrnrn 

Ori~Jin2ls. DL:tin9 tr:e course of the investigation by th,.~ respondent, in47uiries 

V\/2,:3: 

uncJ::=;rstand"" E1!tunne! :,V1erch.ant:i-ig Ltd ls a c::t.1stor:1er, in ·Lhe [\Jev\/ Zealand rnarkr::t" 
;:i.11 sales under the agreement vvith Custom Oril]inals w21-c, repG~tec! as cornbined 
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purchases for both markets. Therefore WWW is not in possession of sales reports 
specific to the New Zealand market - or Elitunnel Merchanting Ltd. Any such sales 
were conveyed verbally by John McNickle or a representative of Custom Originals. 
In regards to s.21 .2 of the agreement between WWW and Custom Originals, 
WWW has not assigned distributor rights to Elitunnel Merchanting Ltd. Again, 
Elitunnel Merchanting Ltd is a customer of Custom Originals in the New Zealand 
market. The scope of our involvement with the company principal, Colin Ross 
Allen is limited to the above mentioned." 

The arrangement between the appellant and Custom Originals is 

clear from the evidence made available to the Court. The appellant and 

Custom Originals would confer from time to time as to the product suitable 

for the New Zealand market. To assist in the decision making process the 

appellant had available to it line drawings of the available product provided 

by Wolverine and information as to the factory cost of the product. The 

Asian factories required that the minimum order should be 600 pairs of any 

particular item. This was far more than was needed for the New Zealand 

market so that it was necessary for New Zealand orders to be "piggy 

backed" onto orders from Australia. It was only if the combined orders met 

the minimum that a particular shoe could be ordered. All the appellant's 

orders were placed with Custom Originals. Custom Originals invoiced the 

appellant. The combined order then followed the procedure required by the 

distribution agreement. 

Initially, the appellant's order combined with that of Custom 

Originals was delivered to Australia. The appellant's order was then 

separated out of the combined order and shipped to New Zealand. For 

reasons of convenience to Custom Originals, that procedure was changed 

and the New Zealand component was, at least in some instances, shipped 



di met frorn ,i.\sia tc i\levv 2-ealc:nd. The1·e vve;-e occ:c1s:cns v,.1hen th8 appt:dlant 

purchased f(1obvear c!ir2ct:y eiut cf t~tcicl< helci by Cu::;torn Originals. in 

,i~•.ustralla. V•,/hichever rnethod of suppl·v 'NBS used th,2. paynri1snt 8rra11gement 

was essentiaily the s2r1e. C>_istorr: Dri£Jinals :nvoicec the ap1:::eli.::,rn: for the 

·foctcrv price c,f the :::h,:)es. In a se 1Jarate invo 1ce Custcrn Orlginals charqed 

the ap:)ell.ant a co1T11T1is:sicin 0f fo;::t 26 per ce1~,t a:-1d !at,er 31 per cent of the 

-f2cctorv price. If tf12 good.:: had \:,eer sent to .C .. usti"2il:a m '1.f'JfH(-3 pur-chased out 

c1f stock CustorT1 Oi°igin.als vvould i1TJoice the appellant ·for a pro rata 

"!rmn /'..sla to l\iev,1 Zealand ancl in Hie case o-f goods :shipped from ,1.1,ustralii:i 

to Nevv Z92:land rh:2 21:::,peiiant paid its DV\JTI fre1,;1ht and insuiai'tCe costs. 

Originally the comrTiission was invoiced as "rovaity/comrni3.sion". 

L2,i12r as a rest.ilt of n request frcrn the appsli,3r,.t '.:hE, ca 1;rrn::-nt vv.,=,.s described 

Tr,e de-1:,srrnination of the Co!l12ctor purs,Jant to subs.f1) of s.·140 of 

the Custo'T1s ;~\et ·1 r066 includ·::;d the vvh:Jl8 \)f ~he -:::ornmi:~sim1 in tht:, 

Custorns vc1lue o-f the ooods. The aop2.llant's objection sou~1ht to h2,11·e the 

vv!1ole of t:·~e corr: 1nission c!elet2d fror,~1 :h::1t v2.iue, Ti-1e dt:::clsion of the 

Co l:ector on that ,Jb]Pction reciteci 2 n1Hr•b:;;ir of te:e f.2:ct, set out ;cibove and 

concludecl that: 

tJ ... the reiotionship betv\Jeen Elitur;n2[ and c:uston1 ClriQina1s \r--.1:::is pr-o,pedy that of 
bU\ler/~;eiler and a!I p.~.:v:r-nc-;rli:S 1T:ad,e to Custc,rn ()ri,]ir:atsi including 1··eirr1bursen1ent 
c1f treiQht cos·'.:s incurred b\' then~i in sci...:rcin~J footvvr::sr S'.O[d to [\Jevv Ze.s'.iar,d 1 

prnperly forms part ci t~,e Cus1:crns value of u-,e gccds.··· 
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Consequently 55 claims for revenue totalling $290,706.05 were submitted 

to the appellant for payment. 

Valuation of Goods for the Purposes of the Customs Tariff 

The Ninth Schedule to the Act sets out the basis upon which goods 

will be valued for the purposes of the Customs Tariff. Clause 2 of that 

Schedule provides that the transaction value will be the primary basis of 

valuation. The relevant parts of clause 2 provide: 

"2. Transaction value as primary basis of valuation - ( 1) The Customs value 
of imported goods shall be their transaction value, that is, the price paid or payable 
for the goods when sold for export to New Zealand, adjusted in accordance with 
clause 3 of this Schedule, if -
(a) 

(b) 

(c) Where any part of the proceeds of any subsequent resale, disposal or 
use of the goods by the buyer is to accrue, directly or indirectly, to the 
seller, the price paid or payable for the goods includes the value of that 
part of the proceeds or can be adjusted in accordance with clause 3 of 
this Schedule; or 

(d) 

Clause 1 of the Ninth Schedule defines "price paid or payable" as: 

"[l]n relation to any goods, means the aggregate of all amounts paid or payable by 
the buyer to or for the benefit of the seller in respect of the goods." 

Clause 3 is particularly relevant to a determination of these 

proceedings. In so far as it is applicable to this case it provides: 

"3. Adjustment of price paid or payable -
( 1) In determining the transaction value of goods under clause 2 of this 
Schedule, the price paid or payable for the goods shall be adjusted -
(a) By adding thereto amounts, to the extent that each such amount is not 

otherwise included in the price paid or payable for the goods and is 
determined on the basis of sufficient information, equal to -

(i) Commissions and brokerage in respect of the goods incurred by the 
buyer, other than fees paid or payable by the buyer to his agent for the 



(ii) 
(iii) 
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senJice of representinQ llirn overseas fn t·espect of the purchase o-f the 
,goods; and 

{iv) Royalties anci licence 'fees! inc!uding pa 1'/rnents fOt' patents, ·tr:.:1den1-arks; 
and cc1pyrights in n~spect of the irTtported i;ioocls that the bu•{er n1L1st 
pay, directly or indirecti\' 1 c:s a concfrtion o-f the sale of Vie goods ~':or 
expo,t to i'Jev.J :Zealand, e:<c!usive of charge:3 for the right to reprnduce 
the irnported goods in r,Je'vv ZeaiancJ; and 

(1 1) The value of any part of the prnceeds of anv subsequent resale, 
cllsposc:I,, c.it use o-f the goods by the lJU\/er thcrt acc1~ues 01· is ·Lo accrue, 

clirectl\t or lndirecth/ .. to "the seller; and 
(vii The costs of transportation 2,nd insurance of, ancl the loading, unloading 

and i1andlinQ charges 1 and -other charges and expenses as~ociateci vvi·th 
the transportation of, the irr,poned goods until the goods nave leH the 
courrtr\-' err expor,.L i-f such costs, charges and expenses are paid or 
pavable by the 1Juve1·, directly 01 indirectly, to m for the beneFt of the 
.seller as ,3 condition of the transact;on.: 

(t,) 

the price paid to th:: f~1oods uniess thsv c:onsti1:ut,3 l!fet:s p,aid or r::.;;:=.iv21':Jla hv 

the buye'.· to h:s 21Q 12!Tt for th12 s1srvic 12 c11' representing h,m oversec1s in 

1espect oi' th19 purchasa of the goods", 

It vvi!I be s12en too that them p:·ovi:sion ior the addition o·.-

-;-r,e es:'S211ti:s I issue in this cas =' is V'v'11e•i;he r '.:i·1e GOITHTliss1on is covered 

bv tl·ie exception -For -fees set out abovs, l\1r Srn 1.ev·an conceded that th,2. 

r,Jyalty paid tc Cat1=:1·pidar couic, 1101: be e;,,:ciuded fro:T1 the tn:rn~action val1,1e 

and r1e: aiso conceded fr1c1t in rnspect c;f goods purcha:::;ed ,ex c:us-r:orn 
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being \r,:hether the co,,1n~:ission paic:'i or: gcods \Nhich ca111e from P,.sia to the 

.~ ppellarrt either directlv or \/18. /\t~s"~rak1, V\n:=1s paic; to Custom Originals in 

In con.sic.le:·ir:10 that issue it is pc•ssibie to distin~Juish tJ:et'·,•11:>en th21t 

pan of th,s corT1m:ssion vvhich 1Nas paic! try C\..1::-,torn Ori~1:nais to VVolverlne 

pursu211t ·:o the previsions ,rJf the distributir.! n agr2errn.::,nt c=md that part vvhich 

1.Nas 1·etained b'{ Custc)m OriginE:ls, 

!n construing thl?. valuation provisions of the Nini:h Sch,edu!e it is 

irr,portant ta, IJear in mind i:hat the apparent intention o"f t!1ost'::l provisions is 

to ascertain the true cost of the goods to the importer - Adidas Nev11 Z1eatand 

The Payrn,~nt to \IIJoivE":rine 

Even if it n.ere to t12 held tha 1: CustrJT, Oi'iginals vvas the appellant's 

described 2.s being for the :::e1·vice of representii7g t:1e appellant over:seas (n 

course,, an obligation of Custom Oi-iginals pwsL1a1rt to its distribution 

a '.J re,em3nt vvith \JVolv:c) r: 1-1e ,. \i\/olv,eri nr_:1 c21 ri n,Jt possib Iv be C:,':)r,,,::;ribed as 21n 

2ge1Yc of the 2,poi:3i!ant. ln :3 1etter to ·~he rns\:JOndent V\'olv,2rlne c)escribed 
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factory cost, as being in part the royalty payable to Caterpillar Inc. with the 

remainder providing for the selling, marketing and administrative expenses of 

Wolverine. 

Indeed, in my view the total payment to Wolverine is caught by sub. 

paragraph (iv) of Clause 3(1 )(a) of the Ninth Schedule. It constitutes 

royalties and licence fees in respect of the imported goods that the buyer 

must pay directly or indirectly as a condition of the sale of the goods for 

export to New Zealand. As the Court of Appeal held in Adidas at pp.7-8: 

"For the purposes of cl.3(1 )(a)(iv) the sale must be the transaction or process 
under which the importer obtains the product. It is therefore the true nature of 
that transaction as evidenced by the relevant documentation which falls for 
consideration." 

I am satisfied, therefore, that the whole of the payment to Wolverine 

must be included in the transaction value. 

That leaves the question of the commission retained by Custom 

Originals. 

The Commission Retained by Custom Originals 

As Mr Stewart for the appellant said, the issue to be determined is 

whether or not Custom Originals was a buying agent for the appellant and if 

it was, whether the payment by the appellant to Custom Originals was a 

commission paid in terms of that agency. Mr Stewart submitted, and I 

accept, that whether or not the payments made to Custom Originals were 
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buying commissions, is a question of fact to be determined on all the facts 

and circumstances pertaining to the transactions and the relationship of all 

the parties involved. No one fact or circumstance can be determinative of 

the issue. 

Counsel have not been able to find any New Zealand decision which 

helps to determine these questions. There are, however, decisions in the 

United States which are of assistance and there are relevant commentaries 

resulting from consideration at an international level of the issues that arise 

in this case. have derived assistance from Customs Valuation: 

Commentary on the GA TT Customs Valuation Code (1988) by Saul Sherman 

and Hirich Glashoff. Those authors describe a rationale for the exclusion of 

fees paid by a buyer to his representative at p.109: 

"It is obvious that if the buyer himself goes abroad to negotiate the purchase, or if 
he sends a salaried employee, their travel expenses and salaries are costs of the 
buyer and are not to be added to the price as an indirect payment for the goods. 
There is no more reason to include the cost of hiring an outside agent to perform 
the same function. Hence the exclusion from customs value of buying 
comm1ss1ons. The limitation to representation "abroad" should be liberally 
construed, so as to cover in full the commission of a buying agent who conducts 
negotiations partly in the exporter's country and partly in the importer's country." 

The authors describe some of the activities of a buying agent at 

pp.109-110: 

"The buyer's agent abroad has functions which go beyond the agreement to 
purchase. These functions include gathering market information, arranging 
shipments; inspecting the materials, plant or goods to ensure that quality 
standards are being met, and any other customary functions. Payments for all 
such services are excluded." 
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The Customs Co-operation Council is an organisation established by 

a Convention signed in Brussels on 1 5 December 1950. In June 1994 it 

adopted the informal working name, "World Customs Organisation". It has 

prepared an agreement on the implications of Article VII of the General 

Agreement on Tariffs and Trade 1994. In Explanatory Notes to the Articles 

a buying agent is described as: 

a person who acts for the account of a buyer rendering him services in 
connection with finding suppliers, informing the seller of the desires of the 
importer, collecting samples, inspecting goods and, in some cases, arranging the 
insurance, transport, storage and delivery of the goods." 

The World Customs Organisation has prepared a Customs Valuation 

Control Handbook. It includes a questionnaire to assist in determining the 

dutiable status of commissions. Those questions are designed to assist in 

the determination of whether the person said to be an agent is in fact a 

genuine buying agent whose fees should not be included in the transaction 

value. I have also found of assistance a publication of the US Customs 

Service entitled Buying and Selling Commissions ( 1996) which contains a 

summary of the factors considered by the Courts in determining whether a 

purported agent is a bona tide buying agent. That publication determines 

the primary issue as being that of control - does the evidence prove that the 

buyer is the party in control and that the purported agent is working for the 

buyer and not himself? The publication records that some factors 

considered by the Courts which go to the main issue of "control" are: 

1. Which party bears the risk of loss for lost or damaged merchandise? 

2. Who absorbs the cost of shipping and handling? 
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3. Which party controls the manner of payment for the goods? 

4. Could the buyer purchase from the manufacturers without using the 

services of the agent? 

5. Was the intermediary operating an independent business primarily for 

its own benefit? 

6. Is the intermediary financially detached from the manufacturer or 

seller? 

7. What do the commercial documents show? 

These considerations are identified in United States decisions 

including: J. C. Penney Purchasing Corp v United States 451 F.Supp. 973 

(1978); New Trends Inc. v United States 645 F.Supp. 957 (CIT 1986) and 

Rosenthal-Netter Inc. v United States 679 F.Supp. 21 (CIT 1988). In J. C. 

Penny it was held that the primary consideration in determining whether the 

relationship was one of agency is the right of the principal to control the 

agent's conduct with respect to matters entrusted to him. In determining 

that the relationship was one of agency, the Court noted the evidence to the 

effect that the plaintiffs were actively involved in the selection of the 

merchandise, including the selection of the factory. In particular, the 

evidence that they could have purchased the merchandise direct and that 

the factories were aware it was the plaintiffs, not the agent who were the 

purchasers. 
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!11 ,1'Vtnv Trends the c:.c.1urt noted the followinfl factors ir:consisten-J. 

with an agencv re!2tionship. 

1. That the agent vvas to receive a fixed 1xice for the prope1·w 

irres;:,ective en' the ptice p,]id bv hirTL 

;z. That the .agent acted in his O\lV1'7 n::1rne and recei\Ied the titi 1e tc¥ the 

:3, That the ag611t hod an ind"2penc!e11t busirisss ir1 buving E1ml sellin~, 

l\nd in Rosentha!-/Vetter the Court refei-rEcl TO a nu1T1ber of resw3c:ts 

in vvhich ~he pi.aintiH clid not corrtro; ~he supposed agent's conduct, 

Tf1e plaintiff did not contrcl fron1 vvhich facto tile ag,ent si?.l 1acted 

the me1·chandise. 

2. The agent purch21sed quantities up to ten tim,3::, greati:'.)r than the 

· amount o,ciei-ed by the piaintif-f and the r,-ianuf:.':lctur.er c:ouid nr;it havI3 

knovvn thE11: orH3-tenth oi' tne order 'l'•Ja[; p1..!rcl1::::red on b 1::hal"f of the 

plaintiff. 

3, The pla'ntiff did not ccnt1·CJI the 21111ouct of cliscretion exercised by 

he agent in ·;:he purchasin[1 p1·ocE,ss, 

5, The p:aintiff did not contrnl the mann,sr of payrnenL 
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The la11guafie used be:tvvee,1 the a1 1eoed agent 2md the irT:porter in 

c:01responcl.:,mcs ".Iv2.s icienti~iecl as being: a useful f.actN in de-:anTiinlno 1J-1,:: 

issue. 

Corrioared v·1ith i:he :-situation th:::t existed i:·1 Hrn v2,r·ioL:s United States 

cl,ecisions n=:fori-ed to by counsel/ thls ca:se has sorrn3 urusu;_:11 featmes. The 

Tile pur-c:hase 01·ders 1~1ad to be '."evievved and apcrnvf,,cJ bv \ 1\/olve:rinic:L it 

aopears that che ma1-:ufactu1-e seler~:ted the snip cm '.Nh:c:h the goods 'A;ould 

be transported. It seerns that on oc:c2isions Custon1 Originc:1!s had pr·ocluct air 

frsight,ed to /\,ustr,3lia. 

betvveen sea freight and air fi-eig:1t vvas :-nacle by Custom Ori,gi1~1a!s. 

In h;s afflclavit i'v1r i:'.I.Jl,sn, vvno vva-::; a clirnctor and shareholder of the 

aopellant, cef2;red to th,:i ser .. ·.:ices vvhicn Cusrn1T1 Original::; pi-:1rformec! for the 

2:ppellant as inc ,_11ji1-:[1 finding sL,Dpiiers, infonTiing tht=; factory o'f the desires 

of the impori:i<? , c:::Jilecting samples anc: insoectir~: goods, The appel:ant 

anc111gecl its c,vvn insur211ce and rieneraliv used its ov,.rn frraight forvvard,ers. 

He maintained that Ct:stoi-n Originals at no stage had anv interest or ri~Jr1ts in 

a l:::usto1Tn::r he \N,Juld have ba8n :::i1ai-ged a 'Nholesa're pri(;,,=; for Lhe sho<2:s. 

·nern vvouid h21ve b:!en nc) comp0i'1ent breakdovvns e:i-id the 1T1ark-up c,n 
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Mr Allen was cross-examined on his affidavit. When asked to what 

extent the appellant had control over Custom Originals as a buying agent, he 

said that his company controlled the goods to the degree that it had the 

power to cancel an order prior to manufacture being commenced in the 

factory. He said the company nominated its delivery dates and its freight 

forwarders. He could not think of any other control that he exercised. 

Indeed, he described the position of an importer in a small market as 

being one where the "buying agent" was in a position where the importer 

was "begging". He said of the buying agents they worked with that: 

"They are doing us a favour and we are paying for this service." 

He said the most control he could expect to have would be some input into 

styling, having the footwear made at a time that suited our season, and to 

be delivered in a timeframe that the appellant required to market the goods 

in New Zealand. 

"So to that degree he was fulfilling our wishes to be able to get product for us at 
the right time for us to be able to market here. But I wouldn't have called it at any 
stage a control. In fact most times we were begging." 

Mr Allen listed a number of factors which he considered showed the 

relationship with Custom Originals was that of a buyer/seller. The first 

factor was that he was not paying a wholesale price which he said would be 

the landed Australia cost plus at least 50 per cent. Secondly, he said that if 

he was only a reseller Wolverine would not have sent him their FOB price list 

every year, together with line drawings of the product. Thirdly, he said that 



Custom Ot:(Jinals 'ct,oulcl r,ot have broken clown t:1eir costs, su,;h as i:h8ir 

1!l,_si2, -io ,~ ustralia frei•fJht becaus,,3 they vvoul,:j ·1ct have vvanted hirn to kno\N 

11-1:Jse thir~,qs, !f th 13 r,,3lation.ship ('1ad beep tha:: o·r a buyer/seller he vvou1cl 

h2ve had t11vo ac,!va,Ttages. H2 •,:voulcl have ;;;Jt norm3i cr-2.clit terms and been 

abl,2 ta pav ui: i:O 60 rl2vs after he got thE, goods ,,me: if he had an~, faultv 

footvi,1ear he '/•/Ould hava been abls to s211d !'~ b21ck. .A.s i-r was, he had to 

accept th,13 -first t:vo per cr31Tt of faulty l',::iotvvear at his own cost, H,2 s;s:id 

that •f he c21nc 1slleci an •Jrd21· an,::J production had ,a:re21dy ::::orT1mencecl he 

vveiuld be obli,;;;ied to take thi:3 shoes 2ncl tailure to do so vrnulcl put h,s 

1·elatio11s ip vvith Cu::.,torr ()r;ginais :n j:aop2rdy O Finally, he said th2:t c:ustG1r1 

()ri~Jinals han no cc:,ntrol ov,91" the n1c1ri<.eting in !•Jevv Zealand. The aDiJell211Yt 

cl<::cided v·.rhac shoes vvoulcl b,e put into this mmket. 

Then::c is no coubt then tf~1ere a1e a nu1T1ber of f;::1c:tors '.'\lhich point to 

1he existence: of a buying agent relationship. But t!lsre E.n3 othe1· factors 

'Nhich in rny vi<S\N OJtvveigh these, and Nhich have bmu:;1!Tc rna to thrc., 

conclusion that the re!atlonship be1:vveen Custom Originais Eir:d the appellant 

"i:he three l":ea".:ls (Y( Control, Ovmership a11cl Docurnai~:tation. 

Gontrn1 

the 1ii;;ht c·f the princ:ipal to GOtTtrol 

respec:t to 1T1att12rs antrustE:d to hi111 as being the 
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of agency. As is clear from the extracts referred to above, Mr Allen had to 

admit that in fact he was able to exercise very little control in his 

relationship with Custom Originals. In fact the control seems to have been 

the other way. Custom Originals appointed the appellant as New Zealand 

distributor. 

Custom Originals' perception of their relationship with the appellant 

is evident from an interview between Customs Officers and Mr McNickle of 

Custom Originals. He acknowledged that his company was responsible to 

Wolverine for the performance of the appellant. He described his 

responsibility of being heavily involved in putting together the collection and 

the styling of the shoes that were sold in Australia and New Zealand. He 

said that he chose the factory from those approved by Wolverine. Contrary 

to the appellant's contention he described the appellant as the agent of 

Custom Originals for New Zealand. 

Custom Originals had the exclusive right to sell the product in 

Australia and New Zealand. Such rights as the appellant had ceased to exist 

when Custom Originals terminated their relationship. Custom Originals 

placed the orders. Mr Allen admitted that he was entirely dependent on 

them to do so. He could not place orders independently of Custom 

Originals. So far as the manufacturer was concerned, if an order was 

cancelled after manufacture had commenced Custom Originals were obliged 

to take the product. Similarly, it was Custom Originals' responsibility to pay 
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for the product that was delivered. It is the case that shipping and 

insurance costs were paid by the appellant and it appears too that they 

assumed the risk for damaged or lost goods. Those are normally factors 

which would point to an agency relationship, but they must be weighed 

against other considerations. 

The appellant had only very limited control in relation to the 

quantities to be purchased, the type and quality of the merchandise and the 

method and timing of the shipment. Neither the appellant, nor indeed, 

Custom Originals had any control over the choice of seller or the price to be 

paid. Custom Originals had the power and exercised the power to refuse to 

place an order on the appellant's behalf until they had been paid. They also 

on occasions, effectively extended credit to the appellant. 

By agreement the parties placed before the Court the details of five 

transactions which they agreed were representative of the 55 transactions 

the subject of these proceedings. In respect of only one of them was 

payment made prior to the goods leaving the factory. In the case of three of 

the transactions payment was made weeks after the date of importation into 

New Zealand. 

In one of the interviews with Customs Officers Mr McNickle said that 

to expedite the payment process by the appellant he would have the goods 

held by the factory until such time as he received their payment and would 
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then let the goods go. In response to the question, "So in effect you 

controlled the delivery of the goods?" he replied, "Absolutely.". Elitunnel 

was not able to cancel orders directly with the manufacturers. It had to do 

so through Custom Originals. It had to rely on Custom Originals passing on 

that request for cancellation. 

So far as Custom Originals is concerned its primary business was the 

importation of shoes for sale. Its contract with the appellant, whatever its 

nature, was a minor part of that business. In its relationship with the 

manufacturers of the shoes, Custom Originals was working to a major 

extent for itself rather than for the appellant. 

In uncontested evidence given on behalf of the respondent it was 

stated that of the 55 shipments subject to this appeal, 38 were either 

sourced from stock held by Custom Originals or routed through Australia 

from authorised factories and only 17 were shipped direct to New Zealand 

from the authorised factory. In the case of the 17 the arrangement to ship 

direct to New Zealand was one made by Custom Originals rather than by the 

appellant. During one of his interviews, Mr Allen stated that he had no 

control over Custom Originals' placing of Elitunnel's orders with the 

factories rather than in a particular case supplying footwear from stock. He 

also said that quite often, at least, in the early stages of their relationship 

Custom Originals would keep some of the shoes which Elitunnel had 
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Thrn3 quotations frorn that irte,vie'.'l ;e,ie i:lustrative ef the 

relationship. i\Jlr Ai:,:~rn said: 

"I ne,;er bought shoes th2.t he [l\!c!'~ickl2] ccuidn't seil i;·1 ,·\ustl'slia because I 
couldn't so vve'd go t1'1rough the range, I mean I'd go over "them and see hiff• and 
we'd say \Nhc:t's the range going LO be. We'd pick out the shoes I'd \Nant. He 
·vvoulcl say, well I don't like that i'm not goi,1g to do that and I'm not Qoin<J to clo 
that. So okay \Neli I can't that was :-c." 

In relati o ,--; ·tn .:lis de I h✓ 'e ries h E:: said: 

"'! rJid11"t ha\;e ci:.introt over the1-n and ti1e factc)ries vvere sor"t of sayin·;1 it vv2s like 
too harcl to split it off." 

And he said: 

"Later I found out that he [[\/tc~,lic!:le] vvasn t actually orderinQ ·1vhat he said :-1e NEIS 

ooir:g to ot6er and quite of-Len v,Jl-1-2n I vvGL:ld order shoes in f\JQ\/(?.rnber '"· those 
shoes vvould turn up in Julv. I had li-ctle co1TtroL i \,rvas recill\/ at his r-r1erC\i', Trying 
to keep the thing goi11g here 'vves just a juggling act.,, 

Mr Allen rnferred ::o Mr IVlcJ\Jickle's r(sluctance to exp!ain hovv his 3"! 

v,12:s too rnuch l'Vlr [V1cf-Jickle responded that EliT1_mr1EI ei·::he,, pa:d -chat or 

,custo1T1 Ociginals vvouici not source e Cat2rp:ll211· foot,near fo,r· EiitunneL 

Ov,nE•rship 

Mr S~e'-Nart, for the a;)pellant, sub111itted thc1t a :':i-crong facto, in 

suppon c,f The cl:'lirT, that th 12 relationsnip hetvveen ::he 2p1::ie!lant ,311cl Custom 

Or!oi:1als ',N2s that of 
. ' " 1·Jr1ncipa! ar·ci 2g1ant .. w:as the fact th:ri: the appellant 

took die :o the goc,ds it ordered, He p,Jintsd out that Custcrn O ri21:nais 



cas,s ·wi-cl1 pmchases e~: stock. l-:e subrriitted, corr·ectiy, tha-~ even i-f Custom 

Ori;;iir1als cl:cl obtain 1it1e: to H19 goods i:: 1✓VE:S not conclusi,/e as to the nature 

in fT'V ,.,ie·N, the appellan: co;_ild not havB obt2iined fr,':le to the ,goods 

not until after the \J'C)Oci s rrnd auived in l\levv Zea1and. in fact p2,yrT1e1Tt for 

d·:E:· r:ood:s at the factory v".1a~. c1chievee1 by Custom C1r:1JinE:is s8tting up a 

letter of credit wii:17 the factc.,ry at the tim3 of the place1T,errt of the orC:er 

v-11·:ich could be 90 to ·1 ()0 dc1ys prior to the a1Tiv::::i! of the 1::::,roc!uct. C3ivcm tne 

relationshi 1::- betvv,'::.en Cust,,Jm C)riQinals and th:=: -fi::ictc,rv there !s rio ckn.1bt that 

in th,e eves o-f tne sei le r, C:us torn Orig i na Is vvas the ovv1·1er c,f the t.lOiJds. 

[\Jor, ccm there be a11v doubt that i-f the appellant did riot pav,. ovvnership 

0.Jvould remain vvith Custom Originals. 

In mv viavv in 111ost. ;;: not all instances, Custom Originals becarne 

payrner,t fo: a oart;cular order. 

Docu:mentat[on 

lpful in cl':?.terrninin[J the relationship. 

cac 1-1 orck:1 was directed to Cu:.:,to1T1 Origin::ils. Cus"com OrirJinals lnvolced t:'1(3 



bills of :ading shovved the cor1sig11or as c::ustorn Origineds and the consiGJne1:3 

~:is tha ap~,e:lar:t. In the case of the frfth sampie entry, the b:11 of lading 

shovvs the co11si[1nor as th,e manufacturer and the c:onsigne13 as the 

2,poell1:mt. 

Evidenc:(? on behalf of the responc1er't r2fem::c! to cmnn:unlccrcions 

be::vve,9:, C:ustom ()riginal:c~ and Ll1e appr::-,llant. These i:-,clude indication~, by 

Custom 01"iginals of vvhat coulc: t"?. supplied frotn stock ancl a rness2,ge 

recording that an order had not '/'2t been ;:i,lacecl bec::ause tha rr1:11imum had 

Mr /'.1,.111::n annexed to his affidavit cc;respondence betvve:sn hi1T1self, 

J~~rryco and IVlci\Jickle. !n c,n,s of i"/1cf\Jickle·s letters to Jer,··,rcc be said: 

''-'R:oss [J\/lr ?,lien] vvill d:"avv neecJ.:~d repiac2rnent stock irnrnedi2.tely fron1 rne und-er a 
sy.sterT1 ofreadv in oper·ation be'for.2, us. 11 

Tl~!iS letter >PJas, ,.:::o,_irsr:::, generated verv earlv :n ths relatii::inship, 

bu-:: in rny assists in explaining its nature, 

Conclusion 

Mr Ste· .. 1vc1rt sub1T1ittecl that i1: '>t1,as necessar-·; to stand back and IO'.C>k 
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contracts between the manufacturers of the shoes and the appellant. 

Indeed, their licensing agreement did not enable them to do so. In my view 

there was never at any stage a contract between the appellant and the 

manufacturer. The situation was that Custom Originals placed orders with 

the manufacturer which included goods which the appellant then purchased 

from Custom Originals. Those purchase arrangements might be regarded as 

favourable in comparison with other buyer/seller relationships, but it was an 

arrangement which had advantages to Custom Originals as well. They were 

able to use the New Zealand quantities to make up the required minimums. 

In most cases they received payment earlier than would be the case with a 

normal buyer/seller relationship and in those circumstances where the 

appellant's order was shipped direct from Asia the appellant accepted the 

primary responsibility for its own freight and insurance charges. 

The whole relationship between the parties should be considered. 

That includes the purchases from stock held by Custom Originals and the 

purchases which involved the goods being shipped to Australia and the 

appellant's share of them being separately identified only after they arrived 

in Australia. 

I have concluded, therefore, that the Collector was right in the 

determination he made and that the appeal should be dismissed. The 

respondent is entitled to costs. If the parties are unable to agree 

submissions in that regard may be made. 




