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The lvvo applications ",'m decision i:,n'l: 

1 . An ap(Ji1cat1on b'{ th'.3 s1Eicc111d dei'c-:nclant to st1"ik1: out tht:1 st2ite1T:ent 

of claim, 

2. ,:.\n 21.ppliccri:ion by th& plaintiff to ::;-;.:;·ike rnJt the de-fenc:s o~= the s,:iconcl 

defsndant. 

Background 

Tile piai11tiH issued proceedings i3£;cii7St the firs,~ d,:_crfI-mdant basecl 

upon breach o-f coii-tract and misna;Jresentation in relation to a :::ornprnrnise 

of c!airT. vvas amended and the second de-fr2nd2.Tts were joined. La·ter the 

plaintiffs settl,2ci with th6 fo·sI defencl::mt and discontir:ued again:;;: hin1. 

The pl::1intiH i~;su,:=:cl ir:terrogaiories agcin:st the second defer.ciants, 

whic:1 have not ba:3n ansvv,er,ec.1 • 

vvith their .:3pplication to sHike: out the daf,.3r:c:e on the iJro;__i s o-r- failure ~o 

cornply vvith the Oi"cls1 relc1ti,1g to the intBrrogatorii:3s. 



·1, Th,-" Second Defendants' Application 

!n mcler to underntan:i this application 1t 1s rn::c 11:;ssary to nacorcl in 

aQ1ainst th.:o second c!e-fenclants, 

The st21temant of clairn discloses that ln 19BB the first p!ainjf-f lent 

the flrst defendant an 211T1ount o-i just over $ '118,0()0 vvhich vvas tc, be repaid 

togeth,er vvith int,,=nesr on 3 ME.ffch ·19e9. The tcrtal su1T1 to be repaid 1N::1s 

~; ·1 LJ.P,072,5;3. In D,ece111ber ·; 983 tlH:3 first pl.cdlltii'f a::;si~p-1,:,d iTs interest in 

the cl£fft=!1:1rr-:e11-;: to the second plaintiff. The first dei'er1dan-': fail1.:;ci to pay The 

surn fal;in~J due on :.3 !v1arch .=.wd in Septen1b 1cH· ·192,9 

ciefendcmt ent,ered into an agreernant as to repavrT1ent. 

Tile first rfo~'endant -fai'9d to co:-npiy vvhJ1 th,e ter:rns of tl-•at 

br,sach. 

rna~er;al for the purposes of this decision i.s one in vvh1ch it is ::ille,ged ci-1::1t 

a c;on~~ei:iuence c-f 111is1·epresent2tions made b'/ the fas-~ deferidanL Those 



4. 

Information regarcling his asse:rts ancl li,::bilities \NBS supplied bv tl-1,::?, 

fast deh::nc!ant w the plaintiffs in 21 statutorv declaration, The value of rhe 

-farm property ·,.,0;;:;;s :::2id to b2 ;:); 720,000 as si-10wn iri a va!uation suppred, 

However,, soff1e rnor,ths beforn he rnadfs th.at dfJclaratiori the fost def:::;nciam 

The statenv=:nt of claim all13ge:2 that as a consequenca o-f the ilu1·8 

tha corT1promise. The plaintiffs clairr1 t;":e balar:ce O\Nit:[1 iri respect c,f the 

original loan tO(Jether '•Nlth ;nterest:, 

•decla.-ation 1Jf ass;::i-~s and liabilities in S,2p~~e1-nber ·19'09. a is 2lleg2d chat as a 

'NOuld hav,e knovvn that the r::::presentations made and tnr:3 contents c:,f the 

d,?.clara-::io:~ v;.1eI"e in a ,'1u:TilJer, of r"Espects unHuts or misleading m10 tha~ thev 

i'aliecl to fully disclose ;:;1:! rn::r1:;:3rial -facts in n'°ilation to the l'irst defond2rY(s 

flnancic1: position and the fact of the .sal:} of •i:hc fast ::::!efei:clant's -fanT1 



The plc,intiffs al~o a:lle~i,e tll:at th1e infmmation supplied to then, bv th12 

seco:1d defendants, inck1ding the cleclEirffcior: cf the first cJ9fencla1~,t vvas 

provided at their reqt.:e.st and That The second defend2,nt:::i ow,sd s flclL1ci2.:·v 

dutv .and a dut1,1 crf ca11.:1 to th,e i:laintiffs i:I'...' usr'i: reaSOilable cai-e and skill to 

cli.:1imecl. 

t.s mentioned abov,,e the c-lainti-rts settled th 1·2i:' dai1Y1 agains·: the firsc 

d,1::ofendan-:: and 18 mor:ths later clisccrr::ir~ued their· claim agaL1st hirn. 

'I That -rhe flrst anci second dFJfondants am joint tort 1'2aso1 s, that ti-ie 

re!,ease rule app lii::S and the release cf one jr)i nt -cort -feasor cl i::scha rge:: 

2. Ti1at i:he uni:c1teral cli:::c:ontinc,;ance by the plaintiffs 2,Q3ir7st the f,,·st 

clefenclant vv::Is .B(i at,use ,yf· process vvith conse,~u,enc>BS vvhich justify 



B. 

,::i_lt,ern.ativcly, ;f the strik,r-3 out grounds are 1--eJected Urn s,ec;Jnd 

defonclants seek u·1at t:~1,2 disccntinu,:mc;e ar~alnst the fast defendant be s,,:::t 

21side. 

As Ei si:::q::iara~,a isstH3 the second cle-fend::1nts claim t.!lat ths, ca_ise; cf 

ac;tion sl·1uulcl be struck out 'fcH· that re2:son. 

Th,e ,Joint Tort Feasur .~,i·gtm1en1: 

in Brooks F Nec.N· Zealand (Juardfa1n jr,•ust Ca. l~d ['1994} 2 f··.JZLfl 134 tha1: 

the re!ease n..:l,3 apolie:::. in f\Jevv< Ze:c.~lancl and thi:?it 2 n";lease 0 1 Jn,2 joi,1t ton 

-?easer discharges the other. The asseMiai issue for resolution a.t ~his stage, 

the1·efore, i2 vv1vrther it is reasonably arguable that ,;:he ".::iairn :ageinst the: 

s·~ licirnrs Ci:fft stand ex·, its O'.Nn, ::hat is to say, that ~h 13'/ v,,1i::.ne not necessarily 

loint tort -feasors vvi:h the fir:;t efendc'ilTt. 

Bnd 37 of the arnended :statement of claim and ar,gued that there vvas only 

d•:::fendarr,::s, He also t81\,:rre 1:l to the ,:rl'fida,J:t ;yf ,".J1r Do:-ialcl, fl!ed in suppo~t 

of che aoplic::.tion, i:1 'Nhich he saicl that the starnmi:31Tt of a;:;s2ts end 



prnparecl entin:::lv bv him a.ncl thai: the second defendants did not give hirn 

c::ny advice in relation rn it or the terms or settlemenL 

Thme is at [east one document vvt-"iich ser:ims to fall into a sepE,ratt=: 

drafendan-t'"s financia: posi-i:iorL That d,8claration vv:as clatecl ·14 Se1nember 

19:3!:L T!v,:! let~er to "-Ahich n~f,srence has been mad1c: abov8 ls also dat,sd "14 

'The t'-Jlana,;ie1· 

Equitico1T1 Finance G rnup Ltd 
(In Statutorv l\,tanagement) 

PO Bo>~ 7 24(1 
Wellesley Street 
,'1,UCKi AND 

P,ttention: Mr Coleman 

Dear Sir 

re: f,.Jorman 1= Donald 

r-·ci;-ther to vour :Jetter :fff 6 Sl~pten1ber 1 989 vve confirrn, on behci-f (J"f our ctient :v!r 
Donaicl, his acceptance o"f the propo.:33I as set :rut in tha"t letter. 

;.\ccorclingly, upon the basis that Equiticorp agrees to iimit its debt to the sum of 
$70,000.00, i\11r Donald will aiT;:mge to ,·epay to Eql!iticorp i:he sum of $55,000.00 
by the end of September 1989 and the balance surTI of s l f:S,000.00 not Leter t'12n 

the last clay of Septtc,mber 'I 9:=J 1. No interest wilt accrue on this balance su1T1. 

In the event that our client nets more than :)400,000.00 irrxn the sale er his t,c;rrn 
property at Taravvera (before :?:O September "i 991 ), then om clie,([ 1v1t Donc1id, will 
pa\/ tG Equiticorp such sun·1 i11 1 excess crf !;',400,,C{)OJ)O up tci 0 rna:,:Jri1urn of 
$,fH)J)OCLOO. ".!f\Jet., .. , is -~o be tah:cn as -folfcivvs: 

Sale price, les::: r.:.3T, less leQal and seiiing costs, :sss repayment of 311 
1v:orttJaQ1es on the p,operty. 

{Jur client confirrns that he vvdi nol disclose to any third p:irtv vvl1~2tsoevei" the 
existin,;i teri-ns o"i the settlement herein cont,3ineci, rJxcept •1vith the 'N1itten consen"i: 

of vour client. 

r,111· Donald's swom .0\scets and Lic:bility D,2clar2tion is f.DQ!osecL 

1\/1r Donald's acceptance of voui- p1·oposal is confirmecl 
bottom of this !etter. 



Kindly acknov1.riedg2 receipt of this letter. 

Your.; faithfully 
THOT7]':f'-t McKECHNIE OUIRKE i'.';1f\:'.10RFilSCi\J 

,ii,ccepted 

P./J-~. levvis 

It seem:s:;, st !,east ar[Juable that at thE• tin1e that :etter \Neis vvritten ·!J:e 

s::il1C:to1·s vJe:re avI~:sn3 of tr1d sale o~' •i:he farm for :;; '1. 2 m l!ion, It \,v:il be 

noted ·1hc1t thE) letter· 2nclos,ecl Mr Donalci's sv,Jo1Ti ass,e-~s tmd liabi ities 

circurnst21:1Ces it is th0 plairJjffs" claim thEit ths so:icito:s ind,:,;p,:::ndently 

vvas not accut·crt(3 becausr::3 of th,e ,existence cf the c1gre,3mem: for the sale of 

the farm, 1-~ \Nill be recal:ecl that in fact the mernorandum of transf,g,· is also 

Tl·:at ·uans'fer 1vvas pr2parsd by che seccnd 

defe11d.;:::1T1::s. !n .Jun(:: 1983 the plaintiff rT1acle a statutorv dedara~ion r,2fening 

the pc1riT,ers of the sec;or.cl d,afe:-dants, 

of 2w:y li2biiitv misir~[J as a joint 1ort ·f2asc,r with f\'~r ':)cric1lc!. ,t,,c:corcl:r1glv, the 

stErternent of claitT1 :should not be struck out on the basis Jf thr~ rnli3ase rule. 



Tile d,afencl21T~!:, clairn tht:rt their position has b1:ien prejudiced as a 

result of the settlement -...:v1th th,3 rir::,t ::leh~ndant. This .subrriission m:ias on 

the pm;.wsition :i:hat the second di3fondarrt:s knsvv nothin9 crf th::, settlement 

rmc! the ;:;ubsequent di!?continuanGe. It 1/1as subtT1itted on beh2JIJ of -che 

secor1cl cle-fenclanl that ,,::lur·ing the lenf1thy (J\:!r1od belvvEJ'm the timt?. of the 

sr:?ttlE::T,fC;nt \A'ith the first d,=dendant and ihe discontinuance, almost t\NO 

Ho•P.fev,er, h: is clear from corrrc1sponde1··,ce pr,Q:::lucecl by the plaintiff chai. ·u,,e 

the settlrerr1ent h2d been macle. I reject the abuse of process claim. 

Shoul :J the Disc:ontiriuanc{c'l be Set Asicik: ?' 

clefer.dant sr:oulci De set aside, courrsel for the second dafor-:dant reforr,2d to 

Ors ,(u:-irepc,ned! Hi£Jh Coun, ,l\uc'.d2ricl F,:e~1istrv, CP.:32/9"3, 2G r·,11arch 1 D98). 

practical puroos,2s i·~ was too late to join a~~ a third party, the party :~:,gc1i1-,st 

'Nhic:h 2 ciiscontinu;:=inc(:; hc1c: be,an i'iied. I eHectivelv res·1fctecl the 



.. 

10. 

against one defendant had been filed after the proceedings had been set 

down for hearing. 

In this case the second defendants were aware in March 1996, prior 

to any payments being made by the first defendant, that the plaintiffs had 

undertaken to file a notice of discontinuance once all of the payments which 

the first defendant was to make, had been paid. The second defendants 

were therefore on notice and took no steps to file a cross notice. In those 

circumstances I do not propose to set aside the discontinuance. I do not 

consider that the second defendant has been prejudiced in any way by the 

discontinuance and, of course, the second defendant is still able, if it 

wishes, to join the first defendant as a third party. 

The Fair Trading Act Pleading 

The second defendant claims that this pleading was statute barred. 

The second defendant submits that the matter giving rise to the application 

occurred in September 1989 and that the claim against the second 

defendants was not commenced until September 1994. Section 43(5) of 

the Fair Trading Act 1986 requires applications under that section to be 

made within three years "from the time when the matter giving rise to the 

application occurred". In Murray v Eliza Jane Holdings Ltd [1993] 6 PRNZ 

251 the Court of Appeal held that the expression "the matter giving rise to 

the application" refers to the conduct alleged and not the occurrence or 

discoverability of loss or damage. 



It vJa::; i:'irgu2d ln that case that ln the cas,a of fr,aud lime shoul,;j not 

n_;n until the discovi:-::rv of that fraud. The Court noted thm a clai:n bcised on 

s.:;1 of the Fair Trading i!\ct involves an 1::-:illeoatic:n of rnlsleading or d&c,:opti 1ls 

held that it vv2s not possible as c matter of lc~1ic t,o raly on th:::i-c deceptive 

cor1duct to found an 1:i.stoppr~I or som::: other equltablB 1Jasis for defoati:1~1 ti1E, 

possibility thE,t C0:"'1cluct apart from that \-vhich founds th1c claim, might be 

suHici,ent rn E:xtend tl·1e tit-r1e bv 2"nalogv vvith s.23 Df Th:3 Limitat:c,n .D,c:t m 

011 the bE;sis o-f estoppel. :n this case he subrriitted tll2.t -~h3 actions of the 

·first :ancl/Oi th1::; second de-fencla1Ti: in -falling to compl'r' vvith the 1·equirs,ri:Jms 

of the ~ules ir,1 re 1.::rtic,n to disc;overy, 2,mo1..mt•jd to z<u,~;h conduct. 

Th31·,e is nothing in the rnaterial l:;9fore rne \rvh;ch '•Nould .SU£1':JBSt tll;:1t 

the second dt:d'ic~ndants vvE:re in any 1Nay tc b'.arne for 2rnv delay in the 

provision D~: discoverv by the fir-st clefe:1c\ant, in a;-1':' cas,3 f.!Ven th:3 ;action 

against the first d2f,2nd2nt \NEJs not .:~:orr:rnencecl until 22 October I :::192, 

vvhich vvas mon:J than thnae years after -,J:e "rnatter ~Jivin,; rise to tne 

applic.aticw1". in rny vie\N th,c:, statement or cla::T1 co1Ttain::: no pleaclin(1 that 

clisrn:ss tlv:- Fair Tr:ad:n~J ,.~,et cause ;)f :~1ction. 



The piElintitfs' application to strike oui: ·ti1i:1 .seconci defendant's 

statem,?-rrt of def.snce is based on the s,:::coniCl clef::;ndant's failurn to provid,e 

ansvvers to ,nterro~}atories, The ore.lei- requirln£i :-he sec:ond cie-fendc:int to 

csisi.tve:r 1rrterro9:atc1ries 11vas S(::rved on th,:S S<:';COnd d1efendant on "! 2 i'V1arch 

T;··::0 appiic::1tion bv the 
,. 

secc1no defencl2mts Lo disr:1iss the plairtiHs· 

ciairn vvas S(?rv,~cl on 1 Ap:ii 

defenclanh, to ansvvt'H 11T1cr:>rrn 8atmies reciuirEd compliancE: ".1vif~in 21 dav:3 o-f 

tl11::: .·applic::i~io:1 tc.1 dismiss had been filed. ln thos,e c;·•cuvr·-stari:.:>::s I ::1ccept 

that it v1Ias neasonable for the second defsndar:ts to vv:sit untl the suike out 

application h::;d been dete1Tnin 12,d before a11sv,1eri11g -~he inten-ogatoiies That 

1. The caus,a o-f c:r::tior~, against the seccn::;1 defer,d;::,,r,r r2lving on the Fair 

Trndin,~1 P.c-L is strnck out. 

2, !n all other respe,::;ts thG applic:,Hion to strike out th,e plaintiffs' cla:m 

is disrniss,ed. 



:~. The app.lication by the plc!intiffs that 1he sec:onrj defo1-1dar:ts' dEfenc19 

be struck out is disrnissed. 

4. The r~r;concl de-fit,:ndants shall comply 11vith th1?. ordm LO clrlS'l'Je:-

:11tenogatori2s vv'ithin 2 ·1 davs of the datH of thi3 jud1:;irr12nL 

6 /\Ii i3~,:J,::JS rnlat!nfJ to cost~-; Oil :h,3 applications lhe .<:ubject of this 

juclgrnent are 1·eserved, 

,~ , ... ~:.--. _____ ..... .,, 
,, .. ,....___ ~·- -. ____ ,.~·----------_::.;--·--··-·-· 


