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fa lVfarch 1996, the defendants as lessors re-~ntered ,11otel prermses leased to the 

plain'.jff lessee. The re-ent1~;1 v✓as effo::tt:d ~11 reliance upon clause ~t of the lease. That 

claus1:: provided: 

4, l If the ren.: hereh;.<" reserved or any part thereof shaU hB in 11rrear:;c and ·unpaid for 
1:he spae;e of tweni:y-one (21) days ne;,t tllfre~· any ,1:,f He day,, hereinbef:::lre 
appointed for payment thereof, Blnd whether or not auy formali Jemand shdli have 
been made therefore . , . it shall; be fa,,,,{uI for the lessor t.o re-ent,er upon the 
den11sed rJre1nises. 0 0 

The plafatiff seeks relief against forfeiture by summary jadgrnent. The app~ication B 

opposed by the clefor.clants on the grounds t:1.::1.t lJrocedure by way of surmnary judgrnent 

i~. inappropriaite and that they have a defence to the claim. 

Ba.ckgrotiind 

Tl:e backgr:xrnd to the prese,1t clai:m is a longstanding an.d acrimonious di.:::pute '.vhi.ch 

has been before the Court::, in a number of relatic;d proc,::edings. The hisi:ory of the 

matter can be briefly outlined. 

The plaintiff a cornp3.ny of 'Nhicb Nlr :Kaua Te Rangi Reedy is a di1rector, is lessee by 

tran:sfor dated 11 May 1990 of a leas,':: of motel premise:;. The defcndancs, are trustees of 

a farnily trnst of v,1hkh l\:fr and lvfrs Lar1gford ar,c: beneficiaries. They became landlord 

under the lease, follm·<'ing transfer of ov,:ners'1.ip c.f the rnot.:;l premises frora the original 

lessors, in :February :I 996. 

Th:':c lease of the mot~l premi::;;::s is dzJecl 22 April 1986. H Vias ,E!ll:ered in to for a term 

Of ·, ,;; pc.ar·· f,·r1n1 ")'1 ·,, ,C-,r0]1 lCIOt' _..,,_u J'\,;; _t;:_-, 'Ju· . .1. ... 1 j_\i.lc.c~ 1i..., ... /0 J. Rental ,1Jas initially $'.:·5 ,000, payable in advance. 

The lessee's ir .. terest in the lease ,v;:;~: transferred to J\1rs France,s Reedy, late 'Nife of 1.1r 

Ree,~.y, in 198(5. In Nfay 1990 sh~ had in turn t:ansferred the I.essee's i11terest to the 

plaintiff cornpar,y, or ·which she an.cl her husband ~Here then the principal shareholders. 

J\frs Reedy died in 1992. 

1996? the Dlaintiff had therefore be:::n the tenant for sorne vtars. In an affidavl't fiJei:I ir1 



.) 

the present proceedings by '.1 former C:(J<-1::iwner of tbe proper~.y, the plaintiff is describec 

as having been a 41·mo:::c unreiiable tenant". Its rental payments were said to have been 

ti,·1'· ·1· 1'1,"' 1·1'1·1~·0 ' 111f ~a··t1," ,··.,f t11,=, p· 1·ri1·1ert" }n, ·~he· (-Je,+e,n1.r1cini" '[n1.1,r· ·1··"'-nla1 
J. _.l,. - •• 1:...-· .... "L .1,,.,,,. - ., . ._1 11.. \.., \J _,_.. ·~ .:,_-- ' J t~-~ " .. __ , .... 1 1_....,_,_, lJ,t,-1,,. ,_.. ..... __ , ' . 'In,, .• ,,. _l 

rnoneys then owing ·,,vere riot paid aetil a \vinding up petition °was brough~ the 

previous o',mers aft,er th,::: property had been sold. 

On 2 February 1996 the :solicitors for the de.fondant;_1 gave nor~ice of default in respect of 

non-payrnent of rent, rates: pcnver and Teleccm accounts. On Februarv 27 1996 l:he 
~ 

s,cr.Ucitors gave aotice under s 118 of the Property Law A.et 1952, citing breach of ciame 

4.1 of the lea.)e in respect of a payment of rem e;f $3,562.SC due for payment rm 7:6 

February 1996. 'l'here vvas in fact no breach at foe time demand was mad~. Tht rental 

claimed did ncit beco,ne due until r1 February. 

On 27 Febrnary 1vir H.eedy gave a pos:t-da:Ced chc:c~,Je tc, :tv1rs Lmgford for $1,500, to be 

paid on 2 I1/Iar::h. \~lhether 1he: accepcanc,,:; by ·Mrs Lat,gfod: of the post-dated chequ:: 

amounted to ,.vaiver of breach w3.s a matter subsequently the subject of proceedings in 

the District Court and, on appeal, lhis Court. As is e:icplained below, it vvas uHirnatel y 

held that the acceptance of the cheque and its snbsequent ban1dng by Mrs Lai1gford on 2 

l\farch did not amount to 1.vaiver ,Jtf Ihe breach. 

On 20 Ivfarch 1996 the defendants re~eni~ered, termbating t:le lease. At the same time 

they took possession of ch,attels in the n:1otel ,,~;hicl: v.;ere the property •Df the plaintiff 

:::c,mpa1:y. The chc'.l:tels have beF,f'. tte ,<;ubject of a claim. by the pl2ir1 tiff in the DisLr:ct 

Court in an 2.ction against the defendants frir convetsion. That claim has not vet been ., 

:.:!ealt \vith by the ComL 

The motel ::.s s.aid by the clefe;1_dants to have been ir: a poor state when t,~ken ove:r. Then:: 

1s a current dz.irn before the District Court by tte c1efendarn~s ag;.:tinst the plaintiff for 

damag,::s for br,cach of a rn2tin.tenance C1)Vz;na,1t unck;r the Iec1.se. I\fr Sa1nuel in this Cm,rt 

pointed out that 1:i-~e cl,.irn for darnages hEs not bten. particularised and the defenda~:ts 

have riot :soughi: to give notice in re:;:pect of thE; 21leged rnaint·'::nanc:e dr:Jiciencie3 \..ffH.ier 



Tr1e pl""intiff iss:ue6 proceedings in the District Court at Gisbome in :r-,rovemb,e:r 1996 

s~,eking a declaration that the re-entry and .subsequeni: forfeiture vvas 0wrnngfol aed that 

th,;=; defondants' distraint upon the chattels i11 die motel ',Nas r.nJawful. As 2,n ahemmive 

cause of action, the pl2.intiff sotighl relief against forf~iture and claimed 03.mages, 'Nhich 

1.vere not specified. The proceedings ctiso named fv'(r Reedy :1s :i plaintiff ln respect of 

other cm.i.ses of action v1hich are not relevarit for present purposes. 

The claim hac; b.~er1 preced,::::cl by correspondence betw'::en the solicitors for the parties. 

Earlier prnceedlngs prepared, I am told, 111 August llad not been accepted £m- tillng 

bec3.use irregular. 

The alternative clain.1 for relief against fmfeiture is a d::,im which should have been 

brought in the High Coun. The daim wa.s also incorreci in it:~ reference to s 118 of the 

Property Law A.et, •,vhich has no application to re-entry or forfeiture in iea3e of n0n~ 

payff1ent of rent: s 118(7). The lack of jurisdiction in the Districr Court was a :matter 

raised by the cbfendant.~ in Noverr:ber 1996 and \Vas pleaded in its sta-~en1ent of defence_ 

for hearing ~1.heacl of the remaining clc,ims. The c:s.se c::,rne be:Gre Judge McLt:an in trffee 

he:arings in Ma:;-r, June and July 1~197. In hi:; reser✓ ed decision of 26 Sept,tmber 1997, he 

held that there \~/as a valkl re-enrcy. The plaintiff appeakd th:~t deterrninadon. The 

appeal was heard before Tompkins J on 4 December, In his iu,far:1f:nt of 19 J:=muarv .. ,_, ·~·· 

1998 he cE:srnissed the appeal !'or l"if:<:3.:sons v.rhicl1 di:Ien::d slightly frcm thrne of the 

District Court Jt:dge. Lea•Je to appez.l to the Court of Appeal vo1z.s cleclined by me ,,xt 6 

March, as wa~ an application for stay of execution. In ffiy judgment,. I ccndud,ed: 

I add only this. It seerns tc, n1e ·th,sJ: the r_uatte:c ha,t:: pursued a tecf.:Li1ical rou:[~: vvhich xnay 
not ultimately have bee11 in foe intt':resLc: of all the pa;:·jes. The pr-inles may have been 
better ·,.erved if the r.pplication for reJ.i,3f against i~::irreiture had be<'::a fr:.e: 1m,.in focus. It is 
quite apr,arent this is G 1natter \Vhic.h seer.as ·to be getting out of propc,rti(},n " .. 

Mr Samuel indic;::Jec1 i:1 hjs subni.:.~;siow; that the plaintiff hssl cons:,dered applying further 

to the Cour!: of A.ppeal for le2.ve to, appeal on the ques,tion of the '>'aliclicy of the 



,; _, 

forfeiture. Ha"\ring decided not to pursue the ,1ppe3.l further, he mad,:: ·::1pplication to (his 

The :;taternent of claim in the presem proceedings was filed on 29 April 1993, A .. t the 

same time, the plaintiff filed notice of interlo,cutory apphcation for order for summary 

jrn:Igment, in n::lianc,:: on Rules i35-144 of th;:: High Court Rules. 

The defendar,,ts ga•;e notice of oppo'.:ition ~f) the applicaticm f(,,r summary judgmenL The: 

grounds of oppo:;ition Ne.re: 

L That the ,.:Iefenchmis lwi1e a defence to the plai.ntiff':, 1;iai.m, 
2. Th~rt the proceerlings are for re.lief against forfeiture. pursrw.1iTC to s 118(3) -c,f the 

Prop~rty Lavv A.et and that relief against forfoiture should Ili)t be granted iD tht 
circm-1st:ances for tte 1'01lmving r::2son:s: 
((1 The -i:,ki:1tiff has failed to ::dhere to the '.:erms of the Je2,se o,ver an 

exte:1ded period and it would not be equitable for the refa,f to be 
granted. 

(ii), The period of ~v10 years and one month haJ elapsed betv,;een the 
defendants" lawful :re-entry and the filing of an action for relief aga;;nst 
forfeiture in a Court of competent jurisdiction is too long to allow an 
applicRtion to be brought. 

(iii) The period of the said delay ic such l:bat prejudice rnzy be presurned 1co 
have arisen ti:.;i the defe:nclants~ 
The p,~ric1d of ihe delay ha3 led to the .,imation ,vher,,o lhe; defenclaf,ts 
'vvc,uld. suffer ::ictLml p,ejudicf, as a r<c'sult of tbe delay on ,11e part of the 

plaintiff. 
3. The actions .:;f the plai.ntiff h:1d been :--uch m., to indicate HD ::::!ectior:_ f,o pursue ODC: 

of ~vw inc•c:msistent remedif;s. 
4. Mate,·ial rn2.tters cJ fact bei:°,1'1eej[l the piai.1:tiff ::tnd defe~1ehmts are i11 dispute ar,d 

resolut:on of the material mat~ern of fact will requi.re ",Nitnesse3 being av,,ilable for 
cross-e,x.arr~.1nat1oz1,, 

5. Th,e circmTstances ,,Jf this a1)p1ica~ion for rie~ief against fr)rfeiture are such !hat the 
proceedii:s1s are unsuitable as ,1 mztt,c:.r to be considered by ·,:tay of surr:n,.ary 
jud2rr,,::nt. 

In supporl: of the applicatiGn for sun1xnary jurlgment the plaintiff filed an affidavit by 1Vfr 

De,c,•i,, ~11·1 l·11·<, a·Ff1·•j"'··1;l I1,.{r T-,lpe1·[,,r ~''"""r1t1:: 1·'··a1 t·(..1P p'1ai1·1t1t"f .c.·1.. t ••. A,,.., • ..) • , Q .1-. ·t u, 1-.. .)...._ _ .r~.-· -~,,.,) u.,,,,.:i~.~- -w· ~11 ••·· lJ ,.., ~ ___ _,_ 

Is in a p0si~ion to prcvide ,,uffici6LI ':r_mds 1Nhid1 m::iy be properly due Plm:; payao!,:, tc- t11e 

I)efe-ndants in res]_Jit=~ct of their re-:;;nt.ry. 



it at 

Mr in 211 affidavit 

summary judgmenL 

of 

concedes 

to arrears 

before 

rent and co::;,ts, 

Vi/here :rent vvas rent required to 

of The amount is of 

that the plaintiff is of and 

is IG a 

fa a matter to by 

i:o the on 

are m 

!v!itchell, a former co-ovme:r the motel 

unreliability of 

Tvfotel Association, poor state of 

defendants 

the 

1995 accmmts as 

out 

improvement when 

a accountanc, is directed at 

suggests that a figure: 

from a m2,jor 

at$ descnbes them as not 

was made 

Arthur Umgford vvere filed 

i:O IUE 

is unlikely to 

Graham Douglas Tietjen, a 

been 

. An 

m motet ,;.t 

gooci coridition 

a 

sets 



7 

v,rifo relinquisl-,ed their respective occupoL~io;-ts to act as mc,teliers. They found It 

imprn.ccicabk: tc put a manager into the motel oecz,u.~e of its cc,r1dition. 1v1r Lar1gford 

says 

\\T.e, \l/1J.rk to attend to s~ signiJicant au:r110nnt of cle!l.ning and n1aintenance 'ilork vvh_lch ~v1/as in 

disarray. '\Al 6 sp,ent hc,1..xrs 10f crnr .:,1\Vn thne in trying to brlng the n1otei to a standard ·vvherie 
peopl,c; wouici want to stay. 

I--:Ie says they have had to c2u:ry out work in repainting and rEJtirbishing the µre1nises and 

have expc:nded m::mey in buying chattels of 2.n appropriate s,tandard. They have paid 

& 1 ci , 'd ., ~ . . 1· , . ' ... t. $ ,. I r··1 ·- ,-,., .. .h 1 
~~ 0, 1d ,. HJ m rnamten:mce o· the premises ,rnct a rnrt11ef , )L.,J .... :,, / 1 1or new c atte"s. 

They have entered in1:o CC"ntraci:s for hire of equipment and for supplie:;. DEring the 2:/2 

:,1e2(rs sine:: re-entry }\fr Langford says tha~ he and his 'Nife h21.ve 1.:vorked te build up ~he 

performance of the motel. They have increased ithe t1cm10ver of the motel despite the 

downturn in the motel industry in gener:o.1, a fact confirmed by the affidavit of !vfr 

Ferclinando. Ffo suggests tbat bv rea5,c;11 of the delay it 'would no[ be fair tD 2Tant relief 
..... _, j .. '--' 

against forfeiture Lecause i: v1ould p1c::rmit the ,ctefa!:11:'dng t,er:2,nt to take advantage of the 

defendants' hard work in improving the revenue of the hotel a11d raising its standards. 

Mr Langford says that in addition to the rent the plaintiff was in breach of obligations 

under the le2se to pay c:Jl outgoings in tespect of the premises ar~d at the dace of re-entry 

electricity, telephcn,e ,md ra[e:s Dilts had no1i: been p2tid. Mr Langford indi,:-ates tlrnt the 

defendart~: c],,'.Ji not acc.ept t!t2.t the plaintiff is sc1lvent. Fie says that the plaintiff has been 

to date unsuccessful in all litieation and has proceeded i.vith it des-1·Jite the avai!ability of 
~ -

an '.i1pplication for relief against forfeiture. The defendants' leg2J ,,,:;c,st:; have so far 

2.1r1(mnted tG $22,872.95. 

Li his affidavit in reply, Reedy denies that tte plaintiff compR:,y i~; insobent ar.d puts 

f:,nvard infom1cttion as to its position in relation to det,t:; identified by the defew.hnts. 

Tl:e claim for relief :1:s;alnst forfeiture invokes the ::':quita!JJle j uri,sdicticm of the High 

Court I accept tl:e s,ubmi~,ision rnade by IV!r Sanr.:el, noi' in tlk· er.d resisr:ed on behalf of 

the de.t"endants, that the plz·,intiff s dnllenge to the ,ra1irE.ty c.f the: forf;:'imr';". is :1ot 



inconsistent with its pres,~ot appli.~ztion for r;:lief agalnst f,'Jrfr31ure and does not indicate 

an eL;;ction Ito pursue one of tv,;c, inconsister1i: rernet:ties: 4rnit)1 Inns Ltd ,& Ors Y lR li & 

P L Papps Lt'd & Ors (1992) 2 NZ ConvC 95,H:l (CA\ I accept too, ·the statement of 

principle h Him:le ,6vi,i::i.'Vlorkrn,d & St::n Land Law paragraph 1517 that in equity the 

prov:s.ions fer re-entry on ;.1cn-payment of rent are i:1 gene:cal regarded as a security for 

payment of rent and that, provided the landlord can be put in the same position as before 

the forfeiture, relief 1-.vill normally be grante;d on payment by th,~ tena:1.t of the renl: and 

any expenses to which the landk1rd has 1,Jcen put. Other !Tiatters of com:pfaint which the 

landlord may have are generally treated 2.s irrele·,,ant: (JiU ':\1 Lewis: [1956] 2 QBl; 

Paiersoa v Mayor oj" Di:meclin (1913) X\/1 GLR 329, 1:.: is, however, J1i;:;cessary that 

payment c,f rental and the c.o::;ts of the 1and1Jrd should be paid, :.:endered or that the Court 

is satisfied such pa.yr11"ent 'Nill be made forthwith: cmr ·1., Le:tiis at 7-8 per },tnkim LJ; 

TrE.ka Dev,eiupments Ltd. v Lehman }ackson Ltd (Auckl.o:nd High c:omt, CP 13137/88 28 

June 1988 Thorp J); .Mmt & Vessey v .Michael J'(;[c,fi bivestmeni Holdings Ltd 

(A,ucl'J,;_nd High c.:ourt, 15 Octob·::r 1998, IVI1353/90 ;,Vyli= J). 'iJvhere a tenant is 

hopelessly insolvent, relief against forfeiture i·, not appropriate: Jnner City 

Businessmen's Cfob Ltd v James l(irkpatrick Ltd [1975] 2 NZLR 636 .. Even '\A/here 

such insolvency is not demonstrated, clear capacity to pay arrears 2,nd put the landlord 

back in the positior, he ,..vc,uld have been iri had th1:: obligation to p2/ rf,nt been performed 

is nece2,sary if rhe pi·ovisicn for re-entry is lo op::ra,~;:: effectively as security for t:1e- rent: 

1llmt & Vessey 11 li1ichael Tofoli lnwstll?e.nt Holdings Ltd at ;i 7. 

Llnder ~r1e time limit in:posed by s 2 of thee Lar1dlocd 2:nd. Te:12.:1t i~ct 1730 (Imp), ·Nhich 

re::nains in force in N :-1N Zealand (imperial Laws fi p:~lication Act 1988:,, a.ppiication for 

relief against forfeiture must be made wi.thin six calendar rni::ir;J1s 3Jter 1::xecvton of 

judgme:1t f:or e1:ecution in favour of tl1e landlord. Relief against forfeiture w1der s 2 is 

ah::, conditicrrnJ upor1 the lessee :;:iaying the rem m1d arrears, togei:her '\~lith full co-:;i:s. 

Although 1n th:;; present case th~ r1:.-entry was not effected ur;cler the provisions of .s 2 of 

the Landlord and Tenant Act 1730 bur under a power reserved in the lease, these 

:~tatutory resi::ictions have been treated ;ir.s guic'es to the:: exerci:.:;e of the discr,::tion to grant 

relief aga.irist forfeiture in cases v,holly ·wichin the ,;;guitable jurisdictioi.L 



Kn the present casF;; the application for relief <ig,1iEst forfeiture wa,s ~1roughl over t1No years 

dte:r i:he re-entty. E,ren ~he proceedings fiJed in the District Court "Nere brought more 

·'·1•1,·•,~ s··t··, ,,r1or1tl·1~ ·~r~1-e-1• ·t•c.- 0 ,·1 t'r•0 • l ,d.l.t. .,,..,_ 1 'it ._) ,u I~ _.._ _ , ... 1 • .,.iL .}' ~ The rental arrcar~, and eo,:;ts have 11c I been r11aicL The 

amom1t due ls controversial and there is a dis.pute :us to whether the ulaintiffs indication 

of preparedness to pay ttpon q':2ar1tific:Hion by the defendants a.mounts to tender of 

\Jayment and whe(her i1'. is) in Efl}' event, capable of fulfilrnent by the plaintiff bec2,:.1se of 

the: impecuniosity of the company. 

Even if These impediments are overcome by the plaintiff, relief against forte.iture is 

discn;;t.:onary. Of par~iculc:r :~i.gnificance will be any prejudice suffered tC1 the; landlord by 

reason oi" the delay in bs.ving the mau:er disposed of, and the circurrista:1ces put fonvard 

by the defendants 'itvhich are said ir: oornbinatiou to be e:;cceptional and to require reiid. to 

be d:::,~lined, ev1 • .:n if the :rents dw: to t::1i'e 11 :indlord and c'.11y costs E~re fully restor,e,d. These 

excE;_p,tio11al circum::;~ances include the ch2.ng:- in foe ch:iract~;r ,:,f the business in the 

interim, deficiencic;s in the l:;:;nant's performance of its obhgations, and its doub'.:ful 

solvency. 

A.~mn:i:bility of summary Jrndgn-;;ieni 

The principle~ upon whi..::h summary juclgmem i1c 3.vailable are not in dispu:~e. Tlie 

plaintiff must establish that there is n::::r, fairly arg;mble defence: .PembertlJn ·1, Chappell 

lt is r,o bar to summary judgmen~ that the relief sought ndies 

on the exercise c,f a discretion: A.us-tralian Guan:rntet Co,r,orati,Jn (NZ.) Ltd v H'-vness 

'l" 1 Cl, I ',;-,•, -,, 7,, '"l_,_,. -,,,,~1 '.-:',,• 0.LI ,T.,•,_ ::,, '), ,,.~_;, • B t t C , ' l j ' . t . :i t 1 . 1-- _ _ __ 1-, _ _p _.:.. _ LL Jf.aore 11: wou ( oe proper m ,:':O er summary JW gme-n w_11C\1 

entails exercise of 8_ discretion, the Court must be s:::itisfied :JY the plaintiff that the 

discretion could only be exercised 2..gainst the defendant, h1-::re to grant relief ag:dn3t 

forfeiture, 

fo Han~s v Patton. (High Court Hamilton, CP-24/97, 24,1L97, !>11::;.s;er Fair,::), relief by 

sun-1n-,cisv 1·uch:ment under s J.20 of the Prouertv Lm.v i.1,·::t i.952 v,r~t:.; d;:;dinecL Master 
.. - ·-~ ...L ., 

Faire acc:cp:ted i:hu.t if the breach had been a te;:;hni,·::al •J1n1c, having no adverse 

;::c•nsc,~uer.;ces f,Jr the dE:fern~_:,:mt, there \vould be no reason ,vhy an application fr,r 



to 

sr,11r1mary judgment could not succeect. ln most instances, ~,,fa,ster Faire vvas r,.f the vie\\.r 

that an applic2Jion for summary judgrnent would not be ap~xopriate \vher~ :1 plaintiff 

seeks :;-,,;".lief w1rj,:;r 1the )rnvisions of the Proputy Law ,& et, "whether pursuant t,1J s 120 

ms llt". Such cauticin ::,;eer:ns i:o be eni:irely appropriate. As 1-•i5her J nct,::d in C'laydou 

v H~irnm (199"''-) 7 PRNZ 631, tt i:; notoriot1s tha1:, in the exercise of a judicial 

di::;cretion, "cmfr1r,ssee·1 cireurnstar:ces can have a bearing upon ·what at the rnoment may 

[eem obvious". 

\llhere the availabilicy i::f a defence or the exercise of a discretion turns 1)n matters, of 

disputed fact, summary judgment is in,:i,pprc1priatc, unless it is cl.ear that the defenda'.1t:s' 

allegations are baseiess, In many cases it will be necessary for :::. defendant to put 

, d , 1 ·1 1 l li' '" ., ' . . +- h. l . c - 11 d torwar, ev1,e,ence 1~0 co:mter evKenr:e on ,x: 1a ~ or tne p1a:cntttt \V 1c 1,, n 1:.1ncl1,L enge", 

w,cmld be sufficient to establish a claim. But it l::: r,ot nossibk Jn ,mmm,u·y 1·ud?.rt1ent 
. .I. • • ,__, 

proceedings to come i:o a condusiori 1,vJ1ere there are conflicting afiid~1vits fot the 

~Jlaintiff and detendant, save in ·the exceptiomJ circurnstances ·,vhere the defi~ndant' s 

affidavits are or~ their face not credible: Bil'Me iJynwck Corp Ltd 11 Patel {)9t'.7) 1 

PRNZ 84-. 

Here, on the affid2vits filed, there is conflict upon a nuniber of critical i3Sltes. They 

;ncliJde whethe:r payme11t of rent has been ter;dered E':nd :;,ssessrneat of w~-,ai is p]yabie to 

t;1e landlord (although th:::se turn In part upcm questions of h\'vV), the prej uclice claimed tiJ 

have been suffered by the defenda:'"Jts (~mning in part upon the condition of the motel at 

the time re-r.-::ntry •0,ras effr:cted and d:e improverc.ew~s introduced by the defendants), and 

dealings betv,.1een the parties {which bea;:- upon the reason for delay and the over:111 

discretion). 

Dedsion 

l have no doubt that the 2,mnmary judgmem application must be declined. Given the 

cornplic2,ted and ac;:irnonious hist)ry of t:1e matler and the tin1e that has :;:,bpsed since 

~,;;-entry, the~ procedure adopted w:::.:, rriis•~oncei';ed. The plaintiff has nd satisfied rr;,,;::. 

t:;,at the ck:fendan,t has no der'ence or that ~he discretiofJ could ,c,nly be exercis::d in fa.vour 
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of relief agarnsr forfeiture. The rationale for :-elief agaimst. forfeiture 15' that it is 

ineo1Jitable rha'i: the benefit of ,the le,,:ue should be lost to a tenant who has rest0:i-ed tc the 
.L 

landlord a.ll that he is entitled to unde.r tbe lease. 1n the present case il am not able tr: b,c 

~:atisfied on the evi(~ence ths,t such condition for relief is made out. If it is not 

est:1blished, 1Che de:fondants have ,ui arguable deie:1ce. 

Xt i::s not clear to me what ,Jrre:if,", of rer:t are payable under the lease. hfr SarnueI did 

;,,,,,, .. ,1··rp ·0 nv authoritv ·in •,u·1·1,1·,c,;,·1· ·of 111·,v 'Y)"l'te··,r::,on t!1•..1t ''llf" pla·;11t1"ff ,"nr1t1"r111,0 r;, '1',J t,a F,,,i0:le .J.10'c, ,..., 1, .... al.} _ .. --- .} l, __,I _J..L_- _L, I .0 \..,1 •. l . .i __ .l ~- ""_:(.,\. L !J.'-' .. - i_ . - •\,✓ C- "-""- ,,\ ,...,. _Jc.1...1_ 

only for arrt::ars at tle date of re-enlry and that furtheT rent '."/ould onlv accrue and . . ~ 

become ''due and owing'' on a day by day basis. It i::;, I consider, arguable, that the 

arc11:.mn.~ required tci be tendered would be the; rcntaJ up t,c, the date of restoration of lte 

lea~,e by relief agai~1s·t forfoitJre, subject t(, Rn adjustment •:,f the profits m2lie by the 

landlord in the int;~rirr1. ':Nhatc:ver ,miou.nL is properly payable, it vviH need to bi~ 

adiusl1~d by ::;mo:,1nts acknowled~ed by the lm1dlcrd to be due t,,:,. the te;urd: in resnect •::,f '-' ., ....., ., .t' 

the cha(tets. The exact amount i:s a maUcer of cor1troversy between the partic,~. 

Mr ::;amud submitted that there is no rent outstanding. He invites me to infer from the 

fact that the dP.fendan,t did not claim ir: the 1;,;indin.g up pn:iceedings broc1ght by the 

prev1om ovmers of the property against the plaintiff that no rer~taI ·was mved to tr,1ern 

be,.::,c.'Jse of the :;et off obt:::tined fror::1 the chattels. That is a matLe1· r am nm abie to 

determine on the evicler:c1~ available. The correspondence suggests an acb10v1ledgment. 

the cbattel52 if the1 are in faci: retained by the defendant, there is no sugg:::stion en t'.1e 

c:omemporary :-na.terial. that 1he c1.rr;;::ars of rent are exhausted by any such set off. I 

decline to draw the inference s11ggested on the ma,'.e:cial available to me, 

Although 1',,fr Samuel argued that "payment ,of re;;-,t a1Tears aJ}d co~ts has be,:n tendered" 

by ti1e, landlord':;; re:cention of the pfaintiff's chat~el:s as secc1rity and by a payment into 

withdr2.'N a s·,1bsta.H:i2cl prGpcrtion of the funcl21 to appiy in payment c•f another creditor), 

these 1natrer_; are: fat subject of disp1Jted fa':'; ts affec t.ing a~sess:ment of the plaintiff's 

1iabilicv to the landlc,rd :md the q1-1estton ~wh~ther D:n·nu::nt was tendered at all . ..,, _, ,..._ .., 
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If paymenr has not been tenderec: and if the case lc':'N (as sorne c,,f the cases suggest) 

permits relief agains.t forfr·itwre i:o be gr~1nted if the tenant is in a position 1c, JIIJ.ke 

i.rnmediate ·rnavir:ect, then on the evidence b•;;fore me I am not sadsfied that such cap· acib .,, , ,_-I 

has been dernon~trnted by the plaintiff and that the defendiant h::1s no arguable defence on 

this ground. A.part frn 111 M:r Reedy'~; assertion that he is in a position to pay the rental 

lirrears and costs of iche landlo:-d ( without quantificatic,,n of ,,vhat smri is ov,r;ng) i the 

pr;::sent financi2J position of the plaintiff company is not substanifatec". in any satisfaciory 

,;.;ay. The last. accounts proffered on its beh3lf in the evidence are these for the foJ1ancial 

·,1:ear 19S15. Althom.d1 Mr R.eed,;r indicates the riosition of the cornoanv's ;:Jank balance as. 
,~ •C' .L JL •' 

at 20 :Marc+, 1996 s.nrJ refers to the deposit Df func!.s into the .District Ccurt and the 

chatteJs retair1ec by tbe defondants fout suojeci: to the:1:iiain!:iff s claim for con version}, I .. ' .. . . . 

have no evidence upon which ii: is po:ssible tc, conclud 0! that the plabtiff is in a Dosition 

to make ir;(mediate payrne,1t of tr,e anears of re11L 

Nor arn I satisfied by the plaintiff 011 the evidence available that the de:"endant ,Nill not 

succeed in resisting relief against forfeiture on the oasis of delay and :-esulting prejudice. 

Assessment of prejudice turns on hotly d~sputed matters of fact which are not capable of 

resciution ir; rnmmary judgrnen1 procedure. It is a disputed fact that v.1hctlier or not the 

tefendant consented to the delay, sc t!1at the dial~f;r,ged to ihe fo,rfoiture could be heard 

first. Even if th.:: six months ;:u': off suggested by zhe l 7CJ3 A,ct is not app~·opriat,~ (2, 

P,oint upcm w!;.ich I express no view sine,;:; jt has not bee,:J 2,deC1uatelv anrne:d'L it 1s 
- .Ji. cl .... , ;' ✓ 

cle::sly v,.1ell arguable 'chat a del2.y of m:re than tv10 yean i.vill be a defence to relief 

agai1·1st fo::feiture, particuls.dy ln circumstances •Nhere the lease is of 3. business w21ich 

has been ,)pers.ted in the interim and which 'Nill inevitably bave changed during the 

1::iericcl of landlord rnar.ageme:nt. The extent to ',Nhich any value in the lease has bee;,, 

enhanced 1Jy the clefoadar,ts' 1T1cnagcment over the past Lvo years i'.7 an issue I arn not 

able to determine and is one of disputed fact. It bears u.pon ',vhether the discretion to 

grant relief &gainst f(Kfeiture is equitable in 2.H the circumstances" /i.,ny pre3uciio~ to che 

deft1:dants arising out of a1ten,ti::n of po::,ition is likely to b;~ dete1Tainati ve. A credible 

evidenc-:::, It ir; not po:,si.ble ;,:o resolve it 'Nithoui: a fuH liearinf;. 
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Addicionallv, the dealing· s betvveen the -JJart:es 2.nd the sug1,2l:s:icm: of unrehabilit_v on the J , ,, ' .._ _, _, 

:part of the plaintiff when te:1ant in cmnbination 'Nith the other circumstances already 

refe:cred to, argtiably 21.mount to exceptional circumstances which v,ould justify relief 

against forf;';iture bei1:1g with~1eld, e:ven if the pfafatiff is in ~:. :rosition to tender arrears of 

tent and costs. No case has b,eea cited to me in 1which relief against forfeiture has been 

granted after delay in applie:at:.on exceeding six months, rnm::11: less the two y,'.:'.ar::; before 

application vvas made here. 

For t'.1e::;E:; reasons, J am unable h:1 cone)ude that rhc defernfa~1ts have nci argt,a!)le defe:rice 

or th::tt the, discretion I have to grar1t relief ag::iiEst forfeiture mus1: inevitably be exercised 

against tl1.e defendants. It foll+')\VS i:h3.t i'.h~ application for summary judgrnent must be 

' '. 1 oecm1ec, 

Questions o::" costs are reserved, 

S Ei·ias J 




