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with a vveapon (both Crfrnes Act 1 :961 o.ffenccis) ar,d v•1i!-fully atten-1ptin,~1 to 

p,2irveri: the course, o~' justice. 

imprisonm,2,nt on count 1, :::, n-1onths lm~1:·isonn-:,:rnt ori COL'.nt 2 21nd 18 

rnor:ths irrrJrisonrnent cur11u!afrve ln respect of coLmt 3. He appeals c1£1ainst 

the si;:;verity of the srnTtra:1c,e althoui;;;!1, vvise!y, h;~ has not purS1Ji3d anv 
~~ 

d12!ionge lo the r0nt,ercE·s of irnp,·isonrnent imposed ln ralation to the 

the leng1h of th,a cumulatlvr: sente~1c:(: vvhich ls the focus of the appe2!1 .. 

The f,:icts t10 net make pleasant :·F..tadinn. it appears that the victir1, wt10 

vvas known tc, the: app811:ant, i;;; intell2,c:tuallv l1andicapped. In the cornpany 

cf a cc.,offonder the thn2;e •,vent upon 21 dr[nking !Jing,:; in Opunc1k13 and, in 

the cours 1a of tha 2ftercioon, the CC!IT1plainant '1l,/8S subJec:t12d to a number of 

assaults l1wolvin 1;:; th1:: thrcw.dng of beer ixrtdes ancl genei-211 humili2tion by 

two people i.vho C!alrnscl to oe hi:~; -friends of ion~J-standl 11g, The (:01-r1plair,a1Tl 

c)rr,ested anc! c:1argecl, 

The appr::'.lant \!\!EIS Qf"F.inted b,~il and I WTJ advised by i\.1iss r\~1a11n tllat one: of 

C I - . I . j . " . . I I ' ,' 'I trie: tetTns t,1erect 1nc uciei: .a non-a~~soc121t:on c;iausie '.r,nt,-, t:·1,9 ,c:ompiainant. 

Notwiths·~anclin£l that C1:iurt Order the app61!ant confrnnt,2,d the cornplain2mt 

and advised him not to turn up to Court. The sumrnarv o-f -f,c1cts carries 

some surrn,estlon thert thG thr,2:at ri'1ay have been accompanied by .an 

i11dic::1tion thar if thra Go1T1p!alnant vvr~re to do so there might be sor:1,e 

"heciviBs" reatly and wc1ltin;1 for hirrie Th2:t v,1i:1s cha!l,enged at sc:ntencinl,'.1 

and the Leamed Distr1ct Court ,Jud~J,-'J put that comp,eteiy to one side ai1d 

prnc:i::eded (fft thE) basis most favourable rn th,3 app.~1ir-mt,, n.arnefy, an 

a;)precich to the complainant se3klng to disst.;ac:e l:-1:m fro:·n a;:ipe;:1ri11g in 

Court to glva (-!Videnca on ti·i(:: .assau!t counts. 
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The L2arn'=,d Dis:tric:t Court ,.iud!:;t~ received con1prehensive subrnissi,cns from 

counse';, as have I, His Honour considc~reo that E v Hili1r1an (CA. ·i 4/B.2,. 

14 May ·: 992) vJas the rnost appropriat8 cif the rnure reGant Cc,un o-f l,ppea! 

decisions to apply on the fwcts o"f this c21se i11 c!etenTli111r:fJ th:9 appropriate 

!ev,al of SEff1t,sni::i:1. /l,, r,ur:r1brer o-f authc1rities referred to in Hillnnim,, ::md not,::d 

by d'11~ Learned rnst~ict Court Judge., ,are indicative: of ,31 thrr::e· year terrn crf 

irnprisomnemt as beln9 n1ort~ ;yfti::in appr1cipriat13 in reBpec;: o-f this klnd of 

off2nc!:1n[1, vvhich the Court of Appeal has righ-tly dc\sc;;-ibed as strikii .. 1Q at U·e 

ve:-v hemt •iYf th1a acirninls·::ration of ;ustice arid the roots c1f an ord1:?:rly 

society, deserving of st:;;m n:>,soo11s1? fro:~n che Courts •vvlth :Jn eiemer,t of 

condign :::1Pd ch:rtern:!iTt s1:inte:1c:e. 

!V'.r Ke='P3il 1JrgEis Uf'.:•On the Court trial tl·1ere are r!lstinguishing: -f,::atures in 

!-lii!i'.m;;/111 vvhich rnake The present c2,:s1:l of a less sedous l,s:vsl o'i' intensity than 

·1vas prns,9nt in that ca.:"e, tn particular, counsel focus,as, 011 the fact that in 

1-El!n-:ian there \Nern, gan:g rnlated overtones vi1hich '•✓Jet-e consiC:er,3d to b,g of 

sorne mornen't by the c.:oLrt of ,'.'.l,pp,sc=,I; ther·.::~ was th,2 use of violen,c:E:, .t:,lbeit 

to sorneone o~rter than ·the comp1al11ant; them vv";:rn ·':he abs,t1nce of a ouilty 

plea (Hiil1r,1:ni v,1a.s ::;orrliGted by a jury af~er a de-fended hearin~i) and havin£1 

re,gard to th3 r.eiatlonshirJ feature of the Cc,Sf/ and tha obvious intimidation 

th;::it th-3 compia1na,·:t in 1-Hilmfm fsdt, !Vli· i-:e 1af1an submitted that th••?i pr11.sent 

cas•e '•Naf; quae d1Harent. 

1-:un1:Jier of fr;Jgravatlng features ln the priessnt case. i=irst, the app,s:Eant vvas 

on rJai1 and 8C:ted tn breach of a non-:::issociation c:iau8ri in even approaGl·111·1s1 

the co1T1plain2.nt SeG,ondly, ,;:m0 hc1.s tci :-1ave fefici,·Gl ro the cireumftan;:;es. 

After 2d1, th,e cornpia1nant had b1een th,e victirn of El n:'lativelv prolon,1~1ed and 

GO'N<E1rdly f1tt,:1ck, he 1Nas a perso:1 of Hrnited lnte'!i£1eneit:i aind !ittle, vvondar 

that v1Jh-r:m told it mi,8ht b,-a in his b2st intt£H,~::sts not to appear to give 
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e;.lidenc:,:2', he so obii~1ecL The fact of the rriatf'.E,r i:s that, in the :nitial su,g,as, 

the ,,.:::ornp!aincint die! not attend at (:ourt. 

the facts o-r- H:;iman and the facts of this case=;, Tr'J(~, the present appe!liJnt 

does nm have pr,&':llou~ convictions for i:1ssault and viole:-ice ir. GDiTi:ra~t to 
,1:;-~ 

Hi!!lm.:•n, i:,ut I ::ons;drer that thi:~ distinietion !Vic Kt::~egan i .. Jr~JGS in relation h:.i the 

presence of vioience in Hmn1an •(not on the co1Y1plainant but 011 so,neone elsG 

present, r:otvvithstanding that on the ;:;pconcl occasion tht:i complainant felt 

re<;1ard tG ·~:-1e -fact that th1;:;: compl;s1n8nt !· 3cl aln~adv b1:•&n the 1., ictirn of qulto 

s,erlc,us violi:mce vvhich r12.::ult,:>d in (~ri,TH~i;; ,:) .. et '! 981 assauh: charges. ln 

Hiliman tn,& ralationship vvHs a dC11T1e:~<tic 0111:.; here the vic.tirn and ·the 

pianr-1ing, th:~ aid of others v,ras not enlisted., so those f,satures are consistent 

vvith Hlllrmm, 'Wher: orie, vietvs thi:3 "l'act:s: overall, the extent o-f the '1 1,er.:ming'•' 

,vhich vvas visited upon H~is cornplainant 1s ncH te1Tibly dissimil21r from that 

vvhich \Nas visited upon th8 coc·q::dainm'if in 1-W!rrn:uL 

The r,.~al if;.sue, thHn'jfore, is vvheth1:Jr ~he early entrv of a 9uilty plea, and H:e 

abs,am::e of prevl,:Jiu~ convictions fer viol 1:=:11ce, t::1ke~; this sentsinee of 18 

rnonths into ~:he reElm ,Jf being 1Y1anifa~tiy excessive. ! SIT! not persuE.ded 

ti"'13t is so. h 1T1ffy be,, r,avin,g :·,eg1:1rd to th,r:: partic:ui.::ir circurnsta11c:as0

, th,:i 
;;;eiTtenct'l i.; moving 'zo th8 top end ::;:f the scB!e fc,r th!s kind o-f o'ffonding - h.: 

might b,3 d;:.scrlbed EJS "r.Em;h'" - bL,l that do,3s not rnean it is rnanih:istiy 

e~i:c:es:siv,e. There is sorne substance i,1 ths fc1ct ·~hat th.:! thre3t wa.s mad,e, 

v,1hi:st on, and in breach of a bail terrn ,md, at, '. have said in many ea:!ier 

decls\rJns relatln[J to b21il app!icatlons, baH tsffns are C:ourt Order.s 11vr;ich are, 

to be compiied vvith, They a,·,a not orde'.".s vvhicn thosa obliged tc, adhf.ff1;-; :::o 

thcHr1 2se ·fret=! to vary for whatevr9r circu1T1s".:.2,nces thisv ,,::;onsid,,::r .:][,propri,ate 

whenever 1t suits t:1errL It mc\:rtters not, therefon:1, that the ap;:iieHant 

considered 1·1irnsc!lf h:» be ,3 frkrnd /ebout vvhich tne complaL·1nnt no doubt has 
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different vie:vvs) ancl that their contact vvas una1voidabli:3!, it t~1rnpiy CUf;ht n.)t 

to have· tak8n plc1cE,, Tht?. i':lbsancs o-f pre,lious conv1ctions :-10 dcH.:bt enatded 

the Judge b13low to ·fol!ow Hillrn~m and avoid the 3 year threshold, 

GE\f;,js tc, be othervvise ,antireh/ acci::ptab!e, narneiy, threG years 

1n1prisornnent, W one of ·1 s rnorrths i:-nprisonmen"L FDr rny p.:::1ri: ! shar:£~ the 

detem.mc:e in this kind of 0H:::indin~1. i ne rnmdnu.:m penally [:s a "tE:nn o"f 

impriso1·1mE:nt 

justice sv:;t13m vvh,3r. pr:rs1J,1·1s v\·ho rnake cmnplE:irTcs to the authoriti<Fis an3 

in 1:1 GOL!i't of law. '.lJnl,1.:!SS t 11e Courts make it clear that that kind of conduct 

is tmacc,eptable in our sociiety and vvill be met 'nith severe sentences,, the 

rule of iavv and the ri9ht to :;;ublic safety begins to have smnevvhat of a 

hollow dng. 

in those circumstance~-; i conclude that the L1aarn1;:1d Dirtrlct Court .JurJ:~e 11,,1:.::s 

fully ontit:ed to n:rfir;:,ct ?ih:.i abhcnTence of our society to th1s ldn1:: of conduct 

1n Ills seritencG, The appe!larn is no c'oubt forLungte that, for vvhate•.11:11· 
'· 1 

mason,, the P'o!ir::e ::lid not se:ek to cl3rlf ~, the isstie as to frie presence of 

"heavies,, becciuse,, i-f that had been esta:IJllshed, ther·.:! 'Nould hav8 be8r, 

gn:we difficulty in avoiding 21nythlng other than :a thn:1a yi::i:.=ir seritence. 

rt,ovir,g towa,ds the "top of the ranga. lt Ls not rnanifestiy excessive, It is, 

acco:·d1ngly, sustained and the .appi3al \Nill be dlsmissecL 

B H GLES J 
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