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Judson r:ippeal.:. z1rJ2dns-r r1 conviction entered in the Distdct 

iV1isuse of Drn{JJS J\ct "1 B7!5 o-f cultivation of t.:Imnabis, s !:}(1 l(zi:L 

possession crf cannabis sef;c\s;, s 7('1 j{a}(ii)(a) and hav;ng possession of a 

plpe for th•~ purpc::s2s of the commi:::sil\."ffl o·r 2i;1 offo;1cc a~;alnst the Act, :s 

DurinQ the course of :::1 surriniarv hearin,;J the leam1sd District c~:rnnt ... ludf1e 

concluctm:: a voir clire to de-~ermine the aclmissilJility o-f evidanc:12: obtained 

by the lnvestigatin(:; police cfficer 1.0Jho h1:1d be 1en called to th 1a appellant's 

!t appears c:omrncn gn:.iuncl ·;:hat th,2: appellant die'. not call the po:ice but 

He 112.'i't hi~; home to h2r,;e his h2ncicutfs removed and on his return 

DBttSctlve Constabie Harpe1· and another police officer had aireadv arrived 

at the sc,:ir:e. By the tin1e th-a app,sllant :etumecl ·;:hs police i::rffir.::er3 had 

noted that there vvas :scitne cannabis on the property, particularly \n the 

mm or the r;;2r21gt::, The police cnficers asked t,,::.,;- perrnission to 11:HTt,S!r hiz 

proper·ty, cl 1.;r!ng vvhich tirne further cannabis VJc1S located, The pciice 

orncers ::hen a:sked th(3 appellant to 21ccomp;;;tr'1't' th10;rn ·:o the police station 

lnformacl h:rn that: lt \Nas ;)ro;.,iosed to s,a2r·c!·1 the property pursuant to 

There is n,o c:hall,3nge to th,e prcprietv of the vvaming giv'im ai: that st.a~:e, 

f:h.:i;eov,sr, ii: l~ conceded that the 8ppellant v13s glven a cautk::,1 ancl :1ad 

to the N1,:n,v Z(;rn!anci Bill of Rights P .. ct 'l 9::KL Tha appel!.rnt then returnEid 



that vve1·e ·t:1en laid under ':t,E! ~,~i~;use of Orvg~ Act, 

Th::i issue in thr, Dis·~rict Court vvas vvhe·:-t-1er the .. varning pursuant to 8 23 

give~i b,:tfor,e the appe!lrar--:t and th,e policE! officers entornd 'i:he appellant's 

hom,9 -for the purposes cf further· investigatlng th,9 E,ggravated robb1~rv 

Th,,e (,a,:.Hned DLstrk:t Court ,Judgs found that as there 1Nas nr.: lntention of 

Bili of Ri~Jhts A:::"L 

Thie Judge 11 ✓ '.2'nt ein to consider 21 1'urther submission thc,·t ev,an lf the 

sean::h that Vv'as conducted 1,:vhiie th,e poiicts officars v1,ent through the 

horne in the course of lnvesti£iating the cornplaint of aggravated robbery 

v,121s illega:, nonetheless it '<Nas r;:;asc,nEILile in 1:tv2 ,:::ircurns·,canc,3.s, The 

evidence wa:s ruled adrnlssibi,r:=:, the he0rlng pro1.:eeded,, C11JnviGti,on~ wer1;:: 

,entered :ancl the appellant ';,,-as s1:mtencec!. 

Counsel for the app12,ilant r:ubrriits th:at this is rnYi: ;;;o rnuch an issue 

re!ating m tht:1 N6vv z,9aland Bill of Hlf!hts .Act, but tha\ at the poili-i: vvhere 

thf~ police !ntend1ed to sr::1Eirch the appellant's horne in pursuance of th,eir 

investigations of the robbery ch;;:r~1e, the•:.: \Nere already a·ijvare that there 

vva:s ca.nnabis r-1rovving fft the prnperty and should imrnei:Jiateiy have 

cautior,,1sd ti·ie 2.ppellonL 1-\ltarmnlvely, if th,ev inti=:ncled to ax1,::rcise th0.lr 

pov.tEffS under 1his, i'v1isuse (:,,if Drugs Act and s(=,;arr;h tha propsrty for the 

i:;.urpr.:;rse:2 of ir:vesti,gating the pres12;rce oi' ll!k:it dru,gs, then crt the s::irne 

point they our1ht to have Gautioned 3nd 2.clvls,2d him of his ri9:·n:s under 

ti"Ei Nev-1 Zeaiand Bill o-r H:ghts ,0,ct. 1:1 th,3 er1d rnst::lt it is Mr ,Juren's 



drugs v,ra:; gathi:m3d il!egal!y durlng the co!.1rse o-f the search and tr1at 

1~vid2,nc& shouid not be c,dmitted, !r. his sutirnission any search which 

Mjsusr::, of Dru[JS Act 1T1u:st ln ·i:hese circum:c.:t21nc8s haV!3 be,en illegaL 

Mr ,l,ur,an subrn1ts further in rel:w1c:e \Jn H v \Nojr:U, { ·1 394) ·11 CF:r\JZ 4i63 

r,c;::\} that if ,J, t,.ec:rch is found not ~o hav'2: b,een lmvf;JI th,ern is a prima 

·fscla presumption that it is unre.asonabl:3 ar:d (':'Xtrem,e circurnstanc:as vvili 

be required to rebut that presumption. 

For the Crovvn, Ms; Andn-1,Ns submits that thern 1Nas no i!iega'.:ty 

surroundln£~ the .search c,-f the house propert'/. The police had been 

invitee! into th<E; hou:sa durinq whlc::·1 their observ,atlons r~isciosed th1E1 

apparent presence o-f illegal drugs. /l,t the point at vvhich thie 

in,,estigating police orncers conclud,ed the1·,9 rni:;1ht be su-r-tiGlent to 

properiv ',\.:amed and E:d\·ised of his r:9hts. Or: b,~lng im,rrn:l to rr-::ri:um to 

thi.:rt polnt. Onl·:1 thian 'Nas there s~rf-ficiE-srt susplcion of Bti -offenc,e having 

bco1:::,n cornm1tt,:3c:. Prior to that tirns I in-fer fro1T1 hE.H' submissior; that lt 

'INas not open to the p1Jiic2. rn r,sly cm :i:my ri~1ht to search under •i:he 

Misuse of Dn.1£1S Act. 

autornat:cally on the appellant. Funher inv,e.•.H;gat1ons such as ov,mership 



of t:·,e property, whether r}ther per::,cins livr:H:1 ln it cir not, wc,ulcl a[so have 

to be awd,9.. it is Ms ,t;.ndre-,v.s' ov0i· all submis.s;on that 1\~e :1e,::rch of the 

Gircumstances -favour a -finding .:hat i:here vvas no urrfalrnes,:::, in ~eiatkrn to 

the procedur,3s adoph:,cl by the police, 

orchc:irci 'Jvhlch dld ncrt involv2 ,2r-rtrv into a building.. !nforrnatlon oathered 

\1vi:uTam ar,d fcd!ovving thsrt search charges vvers laid e1gainst th,3 t'>•VO 

co::us,sd, ThG Court of Appe2:I found th21t the orifJlna! ;,,e2.rch harl been !VJ 

rnore than on cbs;arvation and ihe infring1:m1ent V'i8S not o-f such 

serlot:sness as to be ume,3sonabl,s. it hacl no~ thernfore been ;f.l l::Heac:h crf 

!n eiaoorating, the Court discussed a-i: some length the significance o'f 

rnq:.iirln~J consent or authorisation to s8arch property because of the 

lnvaslon cf property l'ights ;,;md the intrnsion on privacy, s,Er,dng lhat any 

!s V.J111 dapend on the circumstancF.s, Th3 Court obs.•8!'•112-:; fo..-·u1er that: th1.::: 

Bil! err F1ights J\ct is not a technical docur:v::nt ancl hr::s to be appll,ad in our 

society 1n E :·eali:stic 'H:?Jy. fvls P,,ndi'f~ws also submitted that E v Dodgsori 

2 HFi:NZ 300 has relevance, Th,s Court of .1\ppeEil said: 

Most s&archt?.s ara vv:1clly or partly c2ffied out visualhr b:x~ :such visual 
ob:ser' . .fEJ.tions are n,ot nec1ss3c:rily a s1:,arch. Cert21inlv not e'J•l'.l,y !' 11Jch 
observ2itior;,, in set ·far as it ,:;ould b1c> described as ;;1 ssar,:;h, attr,:;.c·i:t; 'f.Z'ue 
iwi:,d for stattHN'/ :authodty, or :a :search v.,,~rrnrrL That V','OUld make 
poHcing intolerabl1E:, ancl \V ~,uld not be "a <:,f,:·1s[ble arid pr3,:;ti,ca! 
reconcillaticn b,at1Vt'en ;::,e~sonai ,:ghts, individuc:! freedorn and d1grfrW, on 
the om:i haPd,, .;m,•:il cornrmmity 1·\ghts, th,,.:i investi~1at1on and prevention cf 
crime, or; the cr::her ... ,, in Zfl''/ 1:lorn:crline s:,tuc:ition such as t11e i)rest?nt ti·ie 
8nsv,.i\?J, must b,9 a matter ot fact and degrs,a, to b,a decided havln,;i rng3.-cl 
"i:0 :cdl c'f t;,e clrcumstanc,:;1s, 



Them is sorne degree of re!evE'ilce to the p:·esent inst~,nce in those 

comments. t'Vhile f,/ir .Juran nc lon~1er subrnits thK~ s 23 should have 

been 1nvokec: be-'.'ore ent,f:ing the house, non2:the!ess there ia the 

ovarrid;i~f.1 issue of faimis:s,s :so Jar flS. the entire proca3dures c:re concerneci. 

This vvas El sean::h conducted fo;- the p!"irn.2rv purpm,,;3 of investigating i8l 

s,erlous erirne O"f aQi½lravated rob Dery, l Etnl satis-fiul tha-:: the District 

Court .Judge approached the matt2r :n th,a corr:9c·~ rnanner, name!v that 

it 'A1,::1s only during th•':'J course of the invt:3stl,gatior~ 1:·1 regard to the 

aHegE1tion that the oHend1r,!J rnaterial, nc1me.l·1 the drugs, Vlf.~.i'if' foL:ncl on 

d12."tE:ritlon and the ieami:2ci ,Jud~1c determined tt·1at th,e apprnpri::1t.e. 

vvamlngs ·,veri:: given to !1irn At the approp,·i.ate tir:iEL 

!n circurnstE:mces ~,u::;h as these, 1t ls necessary to bs:ance the comp1at]n,g 

prriorit1es,. There 1s no suggestion that the polic1s de!iberzteiv and unfai(ly 

·1mo!< advanta£1e of the situa-i:lon ln vvhic:h the appeilant ·rc:1und hims1elf, 

ThEiy correctly ,F:J:::;ked hls p18rrnlssion to err:i:er· his ;1ous3 a.11d that 

pern-iission 1crv2:s i;:iven at a tim,2. 1Nhen the ,:lppellant must have knov,m end 

ind 1::..iF.id had 2riready disclosed that the subj(::Ci: 1Tiattr:3r of tlva rd::iberv \Nas 

il.iegal drui;is. n is cl22r thot th('.). fucus of attention 'vvas 0;1 th:,8 nffencfJ 

vvhiGh had t:.H~en co1T1iTlitted aqainst tr,e appeiiant and oniy when further 

rmrterial camo co !lght dutlnf:J thE, coL:rsa of the search did th•H p1Jlice rnake 

. j '". 1· . . S}~t:JrC1SEJi t !,iS ( I.SCJ".:.rt:on m admittir:c, the evidsnce, 

isolate·d the ci..=nTi:ral issue oi-.d appiieci th•e correct !e,gal principles. 

:s clear from his carnfi.1i ruling that h:3 t1as doni' ]ust that, 



l r.::an find no ::1rm1 vvhere I consider th;:.:t 1'~ would be in the interests of 

11~··1··1c 0 ·,·ri 't•·1·ti=;1•·f,a,·· 1" ','v·1····h 1-h,::i fl 1liric- ·c· i"1•:1t '··1p 'ir'"S \""naf!c, "'.1n(·: ·for t'1(J,f.',8 ra·'>,~•· 1 r1-~ j: t .. ~ •- ...,\,.,- 1, Id • • _. i._,J ,... • i..l, ., 11 , .. .,. =-• , , d c 1 - ,,, __ ,, • ~ .._..,, c,, ,,. 1 .. '"" c_,,c!...,;11.,j• ,'lr":11 




