


defin-sd, 2nd vvhefri.sr t!1E.i !eamiad FarnHv Co1 .. 1ii Judoe erred in the an11)!icatlon c1f J ..,,,, t"' 

n1arr:ed :n 'l B86. They ha:d tv.;o chilclre:n S 

cl1::mce over time wou!d be !he iand of the schDc,i ciav, v,;hereE.s if such da·/s f1::::il 
,.;,, .;, ~ 



d::1r roEter cycle. 

positior from ''! 994 w the pres,~=mt time. f1,,1or2,ovHr clesp:t,s scnne variation in the 

total nights per :.:{nnurn spant by th:e ci1ildren ·t✓ith U101r fal.hei t:--,s essiantial pa;ttern 

of H7!2l ci·didren :substatitlally Eiqually 'N!th thelr rnother. On 2 Octobor the father 

objF.Y.::l1:?d to th,1t cieGision. /m e:dniinistrnt!ve revifNJ follov.red ·vvhic.:h culminated in 



, on 4 

an 

2 



as 



a 

"l) 

is 

in 



7 

(h) To ensure that equity exists between custodial and non­
custodial parents, in respect of the costs of supporting 
children;" 

The aims : proper financial support for children, administrative determination of 

levels ofsupport, and equity as~betweeri parents- according to-their means, are 

manifest. 

Next is s11 which provides: 

"Person who is principal provider of care for child· - For the 
purposes of this Act; · the person who has the -greatest· responsibility 
for a child shall be {he person who iS the principal provider of 
ongoing daily care for the child." 

Then is s12 which I regard as a companion section to s13. It governs the 

determination of which parent is the principal provider of daily care where there 

is no agreement on that issue. Paragraph (a) of s12 applies where the Director­

General of Social Welfare has determined that a person has "primary 

responsibility" for a child in terms of the Social Security Act 1964. More 

generally however, paragraph (b) prescribes: 

"Where paragraph (a) of this section does not apply, the 
Commissioner shall have regard primarily to the periods the 
child is in the care of each person, and then to the following 
factors: 

(i) How the responsibility for decisions about the daily 
activities of the child is shared; and 

(ii) Who is responsible for taking the child to and from 
school and supervising that child's leisure activities; and 

(iii) How decisions about the education or health care of 
the ch;Jd are made; and 

(iv) The financial arrangements for the child's material 
support; and 

(v) Which parent pays for which expenses of the child." 

These factors, by implication I think, are of equal relevance to determination of 

the substantially equal sharing issue. It is logical that if determination of who 
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Inevitably the principal evidence was that provided by the-father- in 

support, and the mother inrepli -1 do not propose-to re~iew that evidence in 

detail. Such was done in the Family Court judgment. R~ference to certain 

-__ ~i?Jures: 'Nill: ~t.Jffjr:;e.: __ F=_irs_tthc.e_Ju_dg__e ~gc~pte~t_ ~yi~er:ip~:from_the r:not~er that 

although extended ti')'le was available the father "religiously stuck_ to_ the four day 

-_custody cycle--and-returned the children at middayofthe day that the-cycle - _ 

ended, notwitt,standing that it fell on a day._ that was a holiday for the children". 

This~wasiobviousl}t~,-t~liiifgtactorw~i"Ch~indicat~cfahaith~ father was. not 

preparedto_goJheextra mile: Secondl.reliance was placed upon reimbursement 

of the mother for the cost of medical expenses. On examination the total amount 

involved proved to be insignificant. Moreover, it became evident that assistance 

of this kind was grudging and ceased to apply after a relatively short period 

punctuated by difficulties and disputes. Reliance was also placed on the 

provision of clothing for the children. It transpired however that such clothing 

was not made available for the children's general use. Rather, the father 

followed the practice of allowing the children to use the clothing during his three 

day care of them. It was then laundered to await the return of the children on the 

next occasion. These references are sufficient to expose the flavour of the case. 

Mr Tait mustered every argument that was available both factually 

and in relation to the interpretation of the Act. However, I am not brought to the 

view that the Family Court Judge erred in the view which she reached. To the 

contrary I agree with her assessment. Unfortunately, valuable though the 

father's parental role no doubt is, there are signs that the bitterness which 
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