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This is an application for a mandatory Mareva injunction against the 

defendants which, for reasons which will appear, is required to be dealt with on an 

urgent basis. 

The case first came before the Court on 3 May 1999 at which time an order 

was made against the first and second defendants preventing them, pending further 

order of the Court, from dealing with assets under the value of $70,000 in a container 

then in transit on one of Maersk Line's vessels to Colon in Panama. The proceeding 

was then adjourned to 5 May 1999 to enable Mr Smith, counsel for the third and 

fourth defendants, to obtain further instructions. 

It is of some importance to note that at the hearing on 5 May Mr Nicholson of 

counsel appeared but with no more than a watching brief for the first and second 

defendants. He advised the Court that he and his firm had acted for the first and 

second defendants in other matters but that although he had been given a copy of the 

pleadings he had no instructions in relation to this matter and certainly no instructions 

to appear formally at the hearing or to waive any rights of objection to the jurisdiction 

which the first and second defendants may have, that notwithstanding that the first 

defendant is a company registered in New Zealand. 

It is also important to note that both on 3 and 5 May 1999 Mr Smith made it 

clear that he, too, had limited instructions and that although he had instructions to 

appear and to assist the Court, he had certainly no instructions to waive any rights to 

object to the jurisdiction of this Court, particularly on behalf of the fourth defendant, 
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VE,cate:d. 1-Ie m;::,de inqu:fres from persons who knev,r th,3 :Keetons and 1Nns totd tlmt 

There was icvidence frmn the Keetons' nanny ·who said tht; ;i(eetons 

told her that they had entered "New Zca!and on false passports a,.nd 1 • .rned fals1:c narnes. 

and from a friend v.rho,, Dver dinn<';f ~;vith '~he 1(e,e:tons on 13 Marc!1 I999, w:1s told that 

'i:b~;y v,11:!re intending to load up all the plai.ntiff s equiprr,;:;nt in tht: :Keerons' c,~1nta.iner 

and take them out of :'.'-Tew Zealand,, the conversation i::1,11 that Clccaslon indicating an 

insoucian:::e on the K~etcms' pmt coni:::trning Eqdpment Finan,~e' g rights of 

On the evidence tc date therefor,:: it s'i::ems t::ilernbly dEar th::-,t aH the plaintd" s 

i;:quipn1ent leased to C K.eecon Lim;-;:,;;:d has been r~mcved frr,-m Nf.·v,, Zealand 111 a 

coni: .. tiner v,1hich almost ce 1;ia1i1Jy a:so contained th,e Keetom;' private ,m6. pen:onai 

effects. 'What 1s i;_ot yet establish,cd is v,rh';:;ther ite::ns mNnec[ by ether perno"1s rn.ay 

also be in the containec 

The container left 1•,,Tev1 Zealand c,n board ')n1; nflv!:1ersk Li11e' s vessels. botmd 

for ffong Kong, ·where fit v,'as trnns-shipped onto another of Maer::;k Un,:'E v~i,Sdf' for 

delivery to Panama. Currcatl:r, the estiff,ated l::.mt; of the vessel's arrival in Panan1a is 

Sunday next,. 9 }\:fa,y 1999, hern;;,c the urgency in d~aling with this rr;atte~-. 

Th~ claim i8 brought r.gai.n:Tt th,e first and ~er::,ond defondants :n br.~ad1 of 

contract and brtach of the guarnntc:e, togech,~r with an additional cause of action in 

,conversion or wror,:gfiil interference v,ril:h the plairnitT s good::.. On the face of tb~ 

e'ridence t.J date ii iea,mot be doubted tba~: the pfaimifT ha.:s a .strong ~~rguable 1:.ase 
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Further, in Derby & Co Ltd v Weldon (No 6) [1990] 1 WLR 1139, obviously 

enough a further step in the litigation to which reference was earlier made, Dillon LJ 

considered the history of Mareva injunctions in circumstances such as this and 

concluded that earlier cases paying greater regard to comity with overseas jurisdictions 

were wrong. He held ( at 1149) : 

"The jurisdiction of the court to grant a Mareva injunction against a person 
depends not on territorial jurisdiction of the English court over assets within its 
jurisdiction, but on the unlimited jurisdiction of the English court in personam 
against any person, whether an individual or a corporation, who is, under English 
procedure, properly made a party to proceedings pending before the English court. 
This is particularly underlined by the judgment of Lord Donaldson of Lymington 
M.R. in Derby & Co Ltd v Weldon (Nos. 3 and 4) [1990] Ch 65, 82, and, at p. 86, 
where he said, in relation to C.M.I. : 

"In this situation I do not understand why the order that the assets 
vest in the receiver should only take effect if and when the order 
was recognised by the Luxembourg courts. True it is that C.M.I. 
is a Luxembourg company, but it is a party to the action and can 
properly be ordered to deal with its assets in accordance with the 
orders of this court, regardless of whether the order is recognised 
and enforced in Luxembourg. The only effect of non-recognition 
would be to remove one of the potential sanctions for 
disobedience." 

Another potential sanction for disobedience that would remain is that a defendant 
who disobeyed an order of the court could be barred from defending the 
proceedings. 

In truth the original, somewhat territorial, approach in Ashtiani v Kashi [1987] 
Q.B. 888 has been turned the other way round by the introduction of the so-called 
Babanaft proviso in Babanaft International Co. SA. v Bassatne [1990] Ch 13. 
That was revised in Derby & Co. Ltd. v Weldon (Nos. 3 and 4) and as so revised 
is of course the basic order in the present case.. Application to a foreign court to 
recognise the order or to declare it enforceable is only necessary in so far as the 
order purports to have effect outside England and Wales and it is sought to affect 
by the order a person to whom the order is not addressed and who is not in certain 
categories of person subject to the jurisdiction of this court." 

The learned Judge continued ( at 1151) : 

"The object of a Mareva injunction is stated by Lord Donaldson of Lymington 
M.R. in Derby & Co Ltd v. Weldon (Nos. 3 and 4) [1990] Ch 65, 76, as being that 

"within the limits of its powers, no court should permit a 
defendant to take action designed to ensure that subsequent 
orders of the court are rendered less effective than would 
otherwise be the case." 

See also at p. 79. That is in line with the statement by Kerr L.J. in giving the 
judgment in this court in Ninemia Maritime Corporation v. Trave 
Schi.ffahrtsgesellschaft m.b.H und Co. K.G. [1983] 1 W.L.R. 1412, 1422 : 
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to orde1ing the 1Jansfr;r cf assets to, a _j1.u-i,;clictiorc in v, hi.di th~ orc:er of Hu:: English 
comt after Li11e tdai of 1he a::::ilm1 ,,1/iU be nocognfaed, frr1m r1 jutisdiction. li1 ~N}iich 
Jl1at order will 11,,;;t be nJcogniset1 mmd! lb~ nssrn':s v:oul:rd hav1;i tu be reiitiga.ted, j_f -· 

whiCil may 110,t be i;:ntireliy the pire~,ent ea:;;,,;: - ihe on!y <;;oli1nection. of the !alter 
jmfadic:tion wWl! tl1e matters m i:s:m.;: in :fl1,~ pr.:iceeclings ;s that money:, hav,e been. 
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Il1ere novv also se•:ms to !}t :1 Ene of A.m,1ralia.n authority ,vhere the com1t3 of 

that country have: accf:pted jurisdict:on to grant fvfareva injunctions ag,.~ins~ assets 

oetside ithe jurisdiction U;e::. a15o }..fcGechan an Procedure para M'/3 p S-150). 

In the Eght af those authorities the C,.:,,~irt reaches the v1ev1 th:cJ, at least 0;1 ari 

interim basis, there ls jurisdiction fo,r this Court to mak,;;; a Msre ✓2, injunctior: againsl 

p.farties such as JVfr Keeton 1nd M:aersi: Line v,rh'..::i are net CUiT•:-nf.y ·within the 

juri~,dictr.:m. 1~Jthcmg,1 R '236B 1n its terms does riot a,~,ply, Lt 1s clear that Equipment 

Fimmc.~ 1N0tild have had the power to 1s.2,ue preceedin3s ag/tinst Mr Keeton and 

~✓faer~k Gne, and that the~/ 'Nould be p1?r~ons pwperly na:11:r~d c1s parties m a ciairn 

con1n!:~rn.:ed in tbis country. That cc,mrn(,nt of cou1·se is subjec·t to Ec1tjpment liyr,ar,ce 

on deli::ndants ov,:;rscas'. and 1.,10uld, of 

cm1rst:, aiso h~ suhj1;;ct to the rights elf those defendants tc ot.ject to the jurisdi,c:tion of 

this Coun. Hov1ever, it could nc1t be s._:,jd th2t t!.1cise parties could nc:,r, be properly 

mun,ed as defi~ndant!, :mbjec'~ to their later exercise of tf:los~ rights sh;)uid th~:y ,.vis:1 so 

to do. 
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' I ' l ~ • • I ' , . unclertar.:mg to me.et t11e cosi"s o:l: any return tramnt o! Ue comamer to l:111s 1~ountry bat 

has declined to provide }/foernk Urn~ v1ith frill inL~errmification against ,rny daims 

Linf;, ::tE: noted, v,d1ilst no1~ 1msympath1:~tic to Equip1uent :Fin1.nce, takes the view that it.:! 

obiigatiort pursuant to i:h1;;, lav1 and the bili of ladiag, Is to release the co11tainec to the 

con~.ign1;;i;:; cm demand subject to any m,!')ertion 01' supefl,:x ,·igl:t3 to part of the C(mter;ts. 

by th1,; pfaintiff. 

In thl': light of that, the orders che Court rn prcpari;d to rmke are th&t per:ding 

±hrther order of the Court : 

m1Jnth frmn the dls,te of delivery of tI-::is judgrnrent 

2. ''Il·1c: -1--;-,,,1rt'1", clp·l"\~J"'i,,l•:•11r· ,..1(,l"''c \'lj"Vt· --,,,~,I'Pl;1 an,,- •,1,0,r,···y,-,;, ''1~, 11'1,re ~l('r,"'."'""' '1rn f'r,·1·l,-,)l0 I1e" . . .I''-, .l, ... '-l.,.c, 1t,,-.1.•,,, •1,.il,;',, l :,J '-'>w:' !!.l.j, }-i.,, .1 lu- , } 'r""' .._H__._,.1,..!,..__,, '~- •• ~ I., •I' .. ' U~-·,,,Jlc,•t,,,._",,_'I "-\_} ,_,,,.}!.ii,'-'- 1 

]\Jo. CAJ;:U40798 l 4 ior or,e month from th·~ date of delivery 1:if this Judgment 

once that contai.ner is discharged at the Port of Panam:;,:. 

·>·,·J·· :1nc 11·11a;,"' 't-''"'f' •l'','"•1Cc·l·q ,of •~tCJl';:io-p r1f'f-~lf'' 1°cint'c11"'1"-f" ·,·,,k111•·1·e2+ f',r··1 ·1°fJ'r1r·,un,d· ed I],./,· J.lLl ,,_ly,. :,,.; JJL,,, ,,,.d,],,·1,:.:'.) [,,>_,,, Q:..!1-,b"'-" {_, :!;,.C..., b,I , Al'.1,J_•;c,.i!. "' _ ._Ji,. ,:,le, .c.lt ... .: , , 

Ahhoug;h not p,tn of the order, ~he inti::nti:,)n of the orders made to dat;;:; are to 

:ena!Jre any objections tc jurisdiction by &ny det~indant to be filed ci.nd served •X fix a:ay 
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