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[11 h1r Rt::3sell McKean (the sec0!1el~na111ed !Jbintif(l is fed up -v, ith i:he ,.ctivities 

of unruly youths m:tsid.e his motel at Nl:t rvraunganui. b the :mrr1211::.r months ~ "tb~ 

season" as it is ea.Bed in the second arr,.e11ded stat,:mr,err,t of daim - :,'cuths assemble in 

the bettch c?tr park outside the r:iotel and fight drink, tctg buildings, 1;:1inate, speed i:i. 

fast m:d noisy cam, dn:1:g race, and turn up their boor~1 l:oxes. Lifi:o otrnmes intol.erable 

fix the m1otel's guei,ts, it is said, and rr,,any of them k:ave ear:s and do nC?t n;;tun1. t'lr 

1vfoKe,m .. and th mo1el own.er h~fore him, l•,1:r David Evers {tht first-named piaintiff), 

h,.ve i:r)mpLiinui to tl1e police, but they 3ay to no avail. Police re5:ponse, they say, has 

b,,::;en non-exislent or tardy aml any investig.itions p,~rfon.ctory. They want the pdice 

to do something to stc,p thi~; iHegal bebavicn.i.-. 

T~iis cla·1m is their attr;:;mpt ta pernua,de the cour~s to get the poiic,; to act They 

have sued thE ,c\...ttomey-General, r1ewesenting the Comtmissioner of ,Police, in pt1blic 

lav1 and pri•12,te lmv. Tb.en3 are tvvo pubEc: lmN claims: :ai~ing reasonably to ex,crcise 

statt~tory powers and breach of legitimate expectation. There &re i:-..vo private iav1 

c;laims: negEgr;;nce and breach of statutory duty. The police have moved to strike out 

the ;;ecor1C1 :amended stat::rnem of clai.rn ("the Gla.im'") on various ground.::. Tha.t is the 

<\Pplicatic,n with \.vhi•:::h this ]udgrnret1 t is concern•.~cl. 

[3] The plaintim: had also 3ued the Taurnnga District Council, the bed acthc1,ricy 

exercise it8 pov,rers rez_sonabiy anrd h,:td bee,,. n,~gligent. The councU, lik,.:, the 

/tttomey~Geni::ral, had moved 10 strike om the claim on E, nrn,nber of grocnds. On the 

day of the h1::aring before me, the plaintiff:~ filed a notice r)f discc,~1tinuaace against !:he 

council. 

[4] It is co:mnon grouo.d that ,;:ni a striking-•oul: applicatioa :111 the al1eg:r.tions c.rf 

f: '" ·1 d. 1 . 1 1·1 ·1 • ,. • · ' ·., ·1 ·1 '·acit (_:1:c u .. mg •::10se s.e 1\ out m paragrap,:1 1. ·J or tms jungnu::ntJ are pr·::sum,':cc, to :)E: 

a::1d S'om)tern Ocean Tr:rwiers Ltd v Dir.zctor-C.i-enera.!, :,f Agricui'ture and Fisheries 

[ 1 .~ C "• l '"' ·t F>T R ~ .. ,·,-,. ,, \ 
l;·;l_)j .J L. \!.LJ_, ... ).J .. . _,-1.'-\_J. 
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Failure reasonably to exercise powers 

[5] The plaintiffs' first cause of action pleads that "the Attorney-General" failed 

"to reasonably exercise [his] Statutory Powers to maintain the rule of law", 

particularly with respect to "the illegal behaviour and actions of young persons aged 

between approximately 15 and 20 years". These young persons are not named, and 

the inference must be from the lack of particularisation that their identity is not known 

to the plaintiffs. There is no suggestion in the claim that the same_ people are involved 

in all the incidents about which complaint is made. As a consequence of the 

behaviour of these youths and of the police failure to catch them, the plaintiffs have 

suffered loss. That loss is said to be a "general loss of business". As well, the 

plaintiffs have allegedly suffered (unspecified) "breaches of ... personal security" and 

have been deprived of "reasonable night's sleep". In so far as the police failings are 

particularised at all, they are to be found in paragraph 12 of the claim, which reads as 

follows: 

"12. WHEN the Plaintiffs reported the actions of the unruly young 
persons to the Defendants often there was: 

(a) No response 

(b) A delayed response 

( c) A failure to investigate the complaint in a satisfactory manner 

(d) A failure to take appropriate action to maintain the rule oflaw." 

[6] The claim, while listing the various Acts which the unruly youths were 

allegedly breaking, did not specify what statutory powers the Attorney-General or any 

member of the police were allegedly failing to exercise. I asked Mr Vigor-Brown to 

specify them. He pointed to s 37(1) of the Police Act 1958, which specifies the oath 

which every constable is required to take. By that oath, every police constable swears 

to Her Majesty the Queen that he or she "will see and cause Her Majesty's peace to be 

kept and preserved", "will prevent to the best of [his or her] power all offences against 

the peace", and "will to the best of [his or her] skill and knowledge discharge all the 

duties [of a constable] faithfully according to law". Mr Vigor-Brown's submission is 

that police constables in the Tauranga and Mt Maunganui area are failing to adhere to 

that oath in that they are not causing the peace to be kept and preserved and they are 
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nut pre·ren!:i11g to the best of their pmv,:::r ail cffences ags{nst t~1e peace. The real 

complaint, howevE:r, i.s that insu±I1cient policing li'.i, gcnng on, accorcEng to the 

plaintiffs, around their motel. It is a r::;s :mrce:i: cmnpl?.hrt in essence. 

~;fr Vigor-Brovin' ,s diffkulty is 1hat he h,25, pov,n~Tfol English Court of Appe'.al 

and l-lnus,t: of Lords c:ui:hcrity against his ;~lea for court intervention.. ThB English 

Coen: c f Appeai autnori:y rdied 1::;,n b:/ l'vli: Pike ls R v Commissioner o.l Pt:1hce of the 

},1etmvolis, exp Blackbum [1968] 2 QB 113, a decision Mr V[gor-Bro1.vn ,;::onced,td 

to b,e correctly decided and s1ppEeabt,e to ·Ne,.v Ze1fo.nd ,::on:Eticms. fr, that c:a~e, a ~1,1fr 

Blackbum bec2,me concer;11;;d that the policf.: vv;::r,e ilOt properly enforcing •~he gaming 

la1t1s in eer.:ain gaming c!.ubs in LondG1.1. H.:, pc,int::d to a r:,olicy de::cislon issi.1ed m 

s,enior ,Jfficers of' the ~vfotr,cipolitan Police effictivdy instructi.ng them "tc, take no 

on:iceedim£s ,Hrninst clubs for breach !... r_., ._, the gaming b.',VS unless there '•Nefe con1plaints 

of ci1eating or they had become haums of criminals'·, (ibf,d a1t 134). 1•v1r Bbclcburn 

sought a writ ,Jf rna.11d&mus directing the Co1nrni:ssion er to re',.rerse that porc:r 

din::ction. The application vvsts unsuccessfi.11. Lord Denning ?v'lI( set out the legal 

peisition °Nith his customary ci.arity (tbfd' at 136): 

"I h~ld. it to be the duty of the Commissioner of Police of the 
rv[etropolis, as it 12, cf every chi,d constable, w '::nfr1rce th':'. law of i:he 
lanri He must take steps so to po:st his 1nen :that crimes may be 
detected; 8.nd diat hoiiest citizen3 may go about their Hffairs in peace. 
H,:: must d e:cide v.'heth-::r or not sm:pected per3(:tn:,: are to be pros,~cuted; 
and, if n1ecd bring the prosecution er ,ee th,:.t lt is brought. But in 
all these things b,e ;s ric,t the servrmt of anycine, sav,;>: of th,e law itself 
No 1v1inist,er of the Cr,ovm can tell him that he r1,-:,ust (:r must aot, :ceep 
observation on dns place or that:, or that he must, or must not, 
prosecute this rr1an or that cne. l'for can ::my pclice a;.,1thority tell hin1 
so. The responsibility for i,t\;.1 enfo.rcement lies cin him. Hi:: lS 

answ.erable to the lmv and to the lav,, akme. Tlwt appears sufHcientl:1/ 
from l 1~·sher v Oldham Corporation, and AUorney-Genera! for i!e,~ 
South P<ales v Perpetual Trustee ,C'c.. Ltd 

·'Although the chief officers of pdic1: are answerable tct the l::t'1v, there 
are many fie!'.ds in 'iNhich the:/ have a discrE:tion ',"·'ith 'tvhich the lav; v,1ill 
not interfrre. For instrn1ce, it i3 fix the Cornrnissioner of Police of the 
f,1,;;;tf':l1:,olis, ,,:,r the chief cm1:::.t2,ble, as the case may be, te decide in any 
paitiGular case whether inquiries should be pursu,:::d, or v::1ether ::m 
,,r,·.-,,,,t .,;1,L-,t1·1,-' h<" 11·1:irl-'• 1·•1.-,· 0·t rnr·,~s~·, .. 1·1··1·•,.,n 'o'·,r:"1 1 10-l·•,1· ir.,. ;->1,1J•;:·• l:,e 4~•-·· 1·1:,.,,. t·'"'i (,k ! .,_,.,.,..,, ;)1 _ ,; J.U ,,_ .,, . 11.,,,<c• \._,·:·, '~ j_ ,_ r· \J ,_,vl, ·, \,_., ' ,_ ,i..,_:'=-) ... ,__ Jlt _L, '. ,L,.' l- ..,,, JL ,._J 1 i.ll.".!l •·c._ 

decide on the dispositior1 of his fore,.:: an,j U1e concentn:1tion of his 
r,~:;;ourc~s on an.v T)a,rticular crir,11:: or an~a. }\.lo i:;i::iurt can o;- ;,hould Riv1~ • r ~ 

liiE1 clir,~ccim1 on such ,\. matter. He ,:an c11s,) make ;x1licy J~c:isiom 
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and give effect to them, as, for instance, was often done when 
prosecutions were not brought for attempted suicide. But there are 
some policy decisions with which, I think, the courts in a case can, if 
necessary, interfere. Suppose a chief constable were to issue a 
directive of his men that no person should be prosecuted for stealing 
any goods less than £100 in value. I should have thought that the 
court could countermand it. He would be failing in his duty to enforce 
the law." 

[8] Mr Vigor-Brown conceded that he could not point to any "policy decision" 

here of the kind Lord Denning said could be challenged. This was not a case where, 

so far as is known, the local police commander · has ordered that crimes in Mt 

Maunganui are not to be investigated. All that has happened is that the level of 

policing is not at the level the plaintiffs would prefer. But that is a matter on which 

no court can give the local police commander direction. 

[9] Before I discuss Mr Vigor-Brown's submission as to why Blackburn can be 

distinguished, I shall turn to the House of Lords authority which also causes him 

difficulties. It is Hill v Chief Constable of West Yorkshire [1988] 2 All ER 238. This 

was a negligence case, but their Lordships' speeches are nonetheless instructive on 

the reviewability of police actions in the public law area as well. Between 1969 and 

1980 a series of 13 murders and 8 attempted murders were committed by a man called 

Sutcliffe, who became known popularly as "the Yorkshire Ripper". This proceeding 

was brought by the mother and administratrix of his last victim. She claimed 

damages against the chief constable in whose area most of the offences had taken 

place. She alleged that the circumstances of the earlier murders and attacks were so 

similar that it was reasonable to infer that they had been committed by the same 

person, that it was foreseeable that unless apprehended that person would commit 

further offences of the same type, that it was the duty of the police to use their best 

endeavours and exercise all reasonable care and skill in apprehending him, and that 

they had been in breach of that duty in the manner in which they had carried out their 

investigation, thereby failing to detect Sutcliffe before he murdered her daughter. The 

chief constable applied to strike out the claim as disclosing no reasonable cause of 

action. The House of Lords did strike out the claim. Lord Keith of Kinkel, with 
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vvhom ~he oi:ller Jl3;v.' Lords agreed, spi.::,,:::ifically :iffirm,;!d the Court of A.ppea1' s 

"By cc;rrJr;1or1 lav; poljce officers o,ve to the general pubiic a duty ,to 
enfbrc.e the criminal lavi: see R v ]1,feh·1}politan Police Comr, ex fJ 

Blackburn [1968] ] i1J1 ER 763, [1968] 2 QB I :t,3:. That duty may be 
enforced by mandamus, at the in~.tani:·.e of mu:: hav:ng title to :me. Bui: 
as frmt case shovvs, a chid' officer cf po!ice has, a wide di~.cretion as to 
the manaer in v,1i:~ch the duty is disch;:;:rged. n i;s for hin-i_ to C:ecide bov.,, 
av;;,ilabk: :resources should be d.epl.oyed, whether particuiar lin,e2 of 
inquiry should or ;:1hould. not t.e folhwed ar'd even vvhether or not 
certain crimes :;hould be prosecuted. It i.s oaly if nis deci~:ion on such 
m;;itters i:3 such as no reasonabl~ chief officer of pclice would arriv1;> at 

that s:Jrnrone v1i.th an intere~t to d..:.. so Jnay be in 8 po~.i.ticn V:i have: 
. d' . 1 . ,., 1 1 1 ·1 ' . 1 • ' teccur:::.e to JU ~c:1a revievv. ~,0 t 1e cormnon aw, w111 r:: 1aymg .Jn cme! 

officer.:; of pclice an oblig.ation tc.1 enforc1:: the la~N, rn&ke:s no :::pecific 
requirements to ~he manner in ,.vhich Ith!-; obligation i::: to be discha.rged. 
That i:,. n.::)t the s:i1:uatio11 i;vh~re there can readily be inferred 21n 
int~·nti-:)n ,of the comrnon lav,/ to create a 5uty tov.rnds individu·:i.l 
mernbers cf the public." 

l✓fr Vi.gor-BroYvn conceded in light of those at1thorh1es that ordinarily 11,CJ ciaim 

could. be brought again~t the police fo•r the failings alleged here in ;:iaragraph 'i.2 of the 

daim. Bm h,2 · said that Blackburn and Hill could be distinguished because ln the 

present case a "special relationship" e):iE,ted be1i;1.veen the !)hin~iffs and the police. No 

such "special reic1J:onsl1ip" 1,;;;as pleaded, but notv1ithst2E1cling 1:hat I ,~;cp[ored with 1Mr 

Vigor-Brov,;·1 •.vhRt the pleading might be. It is .,~,,ell cic.~epted that ameii,dments ma:; 

be mad':. t,:::, a staleff1ent ,::.f claim on n. striking-out -1pplica:.ic n, if by such .s.rnendn1ent ;1 

reasc,nabl 1e cause c.f a•::ticn can be found: see ]\ktrsh,1;/ Futu.-·es Ltd v 1Vfurs-hall [ 19£12] 

316 at 323. Nir 'i/igor-Brovm ~:v.bmitte.d that the "special relationship" arose from th: 

presence of the foHov.ring frmr factors ( all c:f "Which he s,:id hnd tc, be present fr.1r the 

r"'hri 1J1y.•hi,-J· •·o ,"'Yic:;tl ·I,.,<•-~- "·'" .• 0 ll. J.. . .,,,-,:,. """ )'. 

[a] The ccmtin 11ing nature cf th,;:: pmblems being experienced; 

[1:i] The consistent typ 1e •,Jf offencEr'.g; 

re] The fact that the offending ernan3.ted from an ;,d1:ntifiaiJlc class o::=· 
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[ d] The "unique" geographical setting of the motel, which accentuated the 

harm caused by the youths' unlawful behaviour. 

[11] The nature of the "special relationship" said to arise from these factors meant, 

so Mr Vigor-Brown submitted, that these plaintiffs could bring a public law claim 

against the police and constituted an exception to the principle of Blackburn. Mr 

Vigor-Brown conceded that he could find no authority in support of his proposition, 

and certainly there is nothing in Blackburn even remotely to support it. The principal 

problem the plaintiffs face is not one of standing, to which Mr Vigor-Brown's 

proposition seems to be directed, but rather the fact that, save in exceptional 

circumstances, no court can direct the Commissioner of Police how to dispose of his 

force and how scarce police resources should be allocated. 

[12] This was a point strongly made by the House of Lords in the recent decision of 

R v Chief Constable of Sussex, exp International Trader's Ferry Ltd [ 1999] 1 All ER 

129 (HL). This was a public law challenge to the chief constable's decision to reduce 

the level of policing at Shoreham in Sussex, from which port International Trader's 

Ferry Ltd was· exporting live animals to the continent. The shipments attracted 

substantial protests from those opposed to the trade of live animals to the continent. 

The chief constable said that he had to reduce the level of policing in order to provide 

equitably for "the policing needs, expectations and rights of the remainder of the 

community throughout East and West Sussex" (ibid at 133). The House of Lords 

acknowledged that the traders had a common law right to trade, which right was 

reinforced by article 34 of the EC Treaty. But how to manage the conflicting rights 

and to utilise limited resources was a matter for the chief constable. Lord Slynn of 

Hadley said (ibid at 137): 

"In a situation where there are conflicting rights and the police have a 
duty to uphold the law the police may, in deciding what to do, have to 
balance a number of factors, not the least of which is the likelihood of 
a serious breach of the peace being committed. That balancing 
involves the exercise of judgment and discretion. 

"The courts have long made it clear that, though they will readily 
review the way in which decisions are reached, they will respect the 
margin of appreciation, or discretion, which a chief constable has. He 
knows, through his officers, the local situation, the availability of 
officers, his financial resources and the other demands on the police in 
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the area at different times: Chief Constable of the North Wales Police v 
Evans [1982] 3 All ER 141 at 154, [1982] 1 WLR 1155 at 1174. 
Where the use of limited resources has to be decided, the undesirability 
of the court stepping in too quickly was made very clear by Bingham 
MR in R v Cambridge Health Authority, exp B [1995] 2 All ER 129 at 
137, [1995] 1 WLR 898 at 906 and underlined by Kennedy LJ in the 
present case. In the former, Bingham MR said, in relation to the 
decisions which have to be taken by health authorities: 

'Difficult and agonising judgments have to be made as to how 
a limited budget is best allocated to the maximum advantage of 
the maximum number of patients. That is not a judgment 
which the court can make.' 

"The facts here are different and the statutory obligations are different 
but, mutatis mutandis, the principle is relevant to the present case." 

[13] Lord Hoffmann approved Lord Denning's judgment in Blackburn (ibid at 148) 

and went on to say (ibid at 149): 

"The fact that a chief constable considers that certain resources would 
be needed to prevent some kind of criminal behaviour does not entail 
that he is obliged to provide them. He might, for example, decide that 
the only way to eliminate muggings on the streets of Brighton or 
burglaries in Rottingdean would be to have many more constables on 
patrol and spend large sums on vehicles and communication 
equipment. This cannot create a duty to find the resources at the 
expense of other policing activity. I can see no distinction between the 
interests of ITF in obtaining protection from demonstrators and those 
of the citizens of Brighton and Rottingdean in obtaining protection 
from muggers and burglars." 

[14] This case shows clearly that resource issues and how police are deployed are 

for the Commissioner or his local commanders, not the courts. 

[15] The non-justiciability of the plaintiffs' claim in the first cause of action is 

demonstrated by the relief sought. The plaintiffs seek orders as follows: 

"(a) A Declaration that the First Defendant the Attorney-General ... 
failed to reasonably exercise [his] Statutory Powers and to maintain the 
rule oflaw and/or to keep the peace. 

(b) A Declaration that the Attorney-General ought to reasonably 
exercise his Statutory Powers." 
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[ 16] Mr ~-✓-igor-Bro,vn 1101N accepts that the ,l,,._ttomey-(:;.e11eral has no pov>1er over 

:Jie •Con1.missioi1er Gf F·o:.ic1~, 2c, that rhe reference in each :xayer should be tc, the 

Cor:unissicner" not th:e Attomey-(i-em~rnJ But, :outting that to one side, \Vhere vrould 

'1N1;;; get to? \Vhat •,;voukI the declaration me:111? The vagu·eness of \he proposed 

dedarn.t~on r'E'aily demonstratcc.: the lac:~ ,rJf any s-:~ecific attack on tile Ccmmission~r' s 

ge!.ieraI discretion. This ie:ase is e 11en weaker than Bk,ickbl·rn because \Ve have here no 

decision of any kind lJrtder att\l,:::k. 

[ 17] I am sa,:Isfied frat the first cause of cE:ti,.:m is doomed to fr,ilure and rnost be 

struc!c out 

[ 18] Tl'I-e: :econd cause of a :tion 1,s. agam based on the statutory pov,,er said to br 

c1·eated by s 3'::' of the Police A.et. It is all 1:cged that "on 10 r,farch l 999 the First 

Defendant the Attornty-General advised the P1iaintiffs that rhe Police 11,,ere reviev,1ing 

the crime prnb!erns and vvere seeking a lasting solution to ,~he persisterit problems in 

the area" (paragraph 15 of the clairn). That advice is said to have given rise to a 

legitimate ,:;xpect':ltion that 1he h tto1.T,ey-(Jenernl vwuld take all. reason2, b[e step to 

enfo:.·ce 3.ncl 1112.intain the nde f.'::f law and v,1otdd take "prc1per and due care in the 

circmastances" (paragraph ] 8, of r:hE: claim). 

[ 19] ?v!r Evers' s cla:m Gan immediately be stn.1ck out because he so Id his inter.~s.t in 

the mc1tei ::·1 1998, and according! y Ihe e)~pectation 2a1d to be: create:! by th;s l/J~arch 

1999 ad'c1ice car111.cr~ have influenced hirr1 in any way. 

[20] t .. ,fr McKeen' s. claim rum:, into :i, number of difficultie::-. First. there is still th•f: 

B!ack0um problem: Iv\r ivlcKe,:::·n is seeking to revi.ew pcilict actions in ·;:h::· opern:tional 

spherr:~. Secondl;1, it ,::mnot be as a m[1tte.r of consiituti.cn&'. ta·,v that the "A,Horney-

Gene,·a1" is tmder the Juties ,;,\\eged. ss he or she ha:, no i:'.Ontreil over th!;;: dc1v to dav 
I_,' ,, . .,! _T 

op,~rafrJns of the police. Presuma.bly, Ivfr Vigor-Brnv,m ',vou1ii argue th,,J the ducy foil 

cm either th,e, Cc-rnmissioner or individua.l poEce c(11,str,.bles. ff the forrne:1·, what is the 

'\;tatutci·y j),J\ver" relied on~· .And ·,1, 1as the advic:e gi .;en by the t\Ll:orn,:y-C'eneral or 

the Comm: ,;;~:iorn::r? If by ::he .Attrxn•2:y-General as ples.d;;d, h(J',v tE; the Comrn.issione.r 
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bound by it? Th:rdly, the advice i:::; nf a fiu- too general nature to found a iegi".:imitc 

The third ca1t::e of action is in negligen,:e. The claim s·~ah':'3 baldly t~rnt foe 

• r•, 1 ·1 h 1 . . . f''"' " :1· -. • ,, •rL A --, 1 . Attome;y-L,eneraJ: owecl t e p amn ts a , uty or care m tort . _ we ,--i ttorney-benera 1:~ 

said t;::, ha·,1e br.:ached that duty failing "to enfc,rce ,md maintain the rule of b.v/ in 

the area in a reasonable rnanner, or at all". A,.s c,: consequence, 1'1lr Evers i.,, ::',aid to 

h2ve suffered Gi iOss of $80/JOC bet1;,;een September 1996 and Dec.:::mber 199:3. Hmv 

that sum is calculated i.s not p21nic-:.ilo!fised. :Mr :N1cKe,in clairns to have suffered a 

busines:s loss -:_,f $4349 b~t·veen 8 Decernber 1ci93 arid 31 IVfrn:;h 199'9 (the -~:rn:l. of 

"the season"). 

[,.,/_•·] 
.1:...'.l (:iearly the Attocney-(3-eneral is not und,~r the duty .:1,lleg•ed, as 1vfr Vigor-

Brov,in novJ' ac~epts. I asked Mr Vigor-Bw·1,vn to s1Jtci£y Yvho O"WcS the alleged duty, 

hs nature, and to ,.:vhom the duty i:J. ov1u::d. He fon1mlat,~d .:he position thus: ever~/ 

police ofi:icer has a duty to tctke reas,)nable care to ensuE; t'.1at the n.de of lav,.,, is 

1r1a1ntained, the d1..H:v being ;:)'Ned to thost pe>Jple i.n a "special reiationship" v.rith the 

police,_ as d,':;fined in paragraph [10] above. The reason fr,r the Emilht.ioa to those in " 

"special relatic-nship" no doubt : eflectecl the fa.et thB,t th~ ~:lleged duty \vould be 

impossibly btoad othen,vise: every time a polic1t 1Jfficer v1as a !.ittle sl:.1v.1 to th.e sc.en·e 

of a burglary ·.Jr undeiiook a perfu1Pctor:;1 irr;estig;:ition c,f a crime., he or she would be 

respon.s-.ibre to the vict:m fbr the loss ca:..1.:;ed by the cri,11e. That could not conc:eivabiy 

be the la\v, a poir1i: inferent1a1ly conceded by the limitation placed en the range of 

pct~ntial plaintiffs by Mr Vigor-Bro-.i.c!1. 

I an1 satisfied that the police, vihether the ('.ommiss:io11er or c1)11.stable 

·,.vc:l/:dng i:he beat, i~; ~:,)t r.ub_i~ct tc the c,lleged duty. The SGtrne r:e,,rnning which 

SC' holdin:2;, I a:11 not savin~ that th:<:: pc-iice c,ff1 Iit':ve;1· i~e :iable in neil.lir-:ence. But on 
,_ • •' I,..~ /...,.1 ,.._r 

I f"' ··1 1 I ' I .. ., I 1 • ' .. • .1 ' [ ,; -· B tne :ict::- as al' eg,~o 1ere, tti·':'.re r:cw c-e no c;uty ot t 1c ,-.:1no S!.1:Jm11:.teo. 1v ,. /;gm- rov,,-n 
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coj1cedr::,d that h~ :::ould find no cc1se direcdy supporting this aE,~gecl duty: it vimJ.ld 

have to be an incremental ::.tep intc w:::v:l territory if the duty 'vvere tc, be recognised. I 

arr, ~,atisfie6, hc.··1vveve,·, t11"1t thi,:.re is powerfhl aui:horiiy against such 1:rc1 extension (Jif 

the c,m.bit of negli:5ence. 

[25] First, I returri to HW, Nb~ch, af! I previousl:' rnentio:.:1ed, wa:~ a negligence 

clairn. Thie I-:lom;r.;': of Lords held U1at th~ ::i.lleged duty of care could no: Ee for thre,:! 

at 243). In that regard, thefr Lord.-;hips contrasted th:~ pm:iticm of the borstal trainees 

·1 -, t. t. 1 l ll '1 , h . ' ., return presently. ~io HE:P:;, t11ose v✓i1e, 1av~: a egec: y 1::aused, t. e er,;onorn.1c narm to ~n~ 

plaim:iffs, tht; unrnly yoi..lths, have never been i,n the poiic;::' ,s control. For ~,,vh<",tever 

reason, the pclice have nc)t caught the,m, in the same vmy that the, Chief Com;table of 

'Nest York::hire had failed to catch 1\ir Si..rtcliffe. 

[26] Secondly, ]\1iss Hin, the murdered 'Noman, 'N8:3 "on,e of a vast number of the 

female general public who m.ight be at risk fi·0m [Sutdiffe's] activiti,es but 'Nas at no 

special distinctive risk in relation to them" ,:Qp cit at 243). The Hom:e of Lords 

accepted that there existed reasonable for,::;se,::,ability of likely harm t8 such as JVIiss 

Ffiil if Sutcliffe v1ece not identified and apprehended,. b,Jc there \Vas ''absent f:;cn:. the 

cas,e any such ingredi1::nt or characteristic aa led ,~ci the liability of the Home Offlce: in 

the Doi·set Yi1cht case". S,::, here, despite r,,fr Vi,51:ir-Ercnvn' s attem.pt tc, ;_ntroc!.,-1c:e ,::1 

" , • J • I . ,., . . " . t·· • 1 • • , • • .. 1 . . f'~ spectc,1 re,atwns 11p · ansmg tram pre-✓1r:h.1s reports o 11le.gal act1v1t,e:s, the P~arnt1 IS 

,Ncre but t'wc1 ::,f man1 ::,J risk from th1; illegal activir.ies of youi'.hs Rt a popular bes_::.h 

n::sort T~1e facL that one ha:; reported illegal :1ctivity previc,u:-:;ly cannot put one :n a 

special pc1sition vis--J-vis che rest of the public. The tict that one has suffered fr:::.rn 
· 111 I • • 1 · . . . . I . . . ' 1 1ega1 activity on ear 1er occasions cannot put cme In t~. spec:12. posrw:m eitner. 

[27] Thirdly, the House of Lords held tr1at the alleged dmy of care: 'vVW:' agai11st 

public poli.cy (op cil Et 2J-3). Their LJrdshic•s doL1bted that the poltce's ''genera! sense 

c:::'pub)ic duty [•.,vould] be appreciably r•ei1:frirced by ~b,e, imposition of su-.:;h liabil:ty sc 

f:-1r 2~' concerns 1heii- :fi.m.::·:ion in tl1~ investigation ~,tid suppn~ssion of crirne'', Lord 
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"Frcn1 time t::» tim~ th:;;y mah~ mistakes in the exer:.:1se of that 
frmc::i:ion,. bvt it is not i:o be dcmbted that rhey apply their best 
tndeavours to tbe perJtixman.ce of it. In somt i11sta11ces the imposition 
of liability rn:ay lead i:o ~h~ ,~xen:::1s.,:: of s~ :for:ctlon bei,ng carried Ofl in a 
detrirnentally defensiv.~· frame of rn: nd. ThE- possibility of thls 
happening rehrtion to the investiga:tive operations of tree po!ice 
cannot b,:~ ex::iuded. Further, it 'v•mukl be reascrn:ble to e:1~pect tha~ if 
poteruial liabifr~y 'iNere to be irnpo;;eo\ it \vould be not uncc1mmon for 
action·~ ,'.o be raised against police forces on ~be ground that they had 
faik:d to carch some criminal as soon a:; 1:hey might ha•,,;e dcne, ,vith thi.:; 
resu:t that he ,.vent ,:::,n to (X)mmit farther ,,:rimes." 

I ;:,elieve all th~·ee reasons ar;:: equally applicable to the present ::01se. Mr 

Vigm-.Bro,Nn' s att•~'.mpt ·;:o distinguish HiZ! or1 the basis of a "special relationship" :,aid 

to 3.rise from "consistent and continJJal compiainti' i.:3 unconvinc;ng, ,md in any ev,:':nt 

faH~ to am:·1ver the other tv•m obje.::tions to the suggested duty given by the Hot~:3e of 

L.:t:;r,js.. 

[29] The ' seconG casr;; ,,gain;:;t 1\fr Vigor-Bro,vn' s submission ls Alexanrl'·ou v 

Ox}ord [l 993] 4 All ER 3'.28 (CA_), to vv'hich Mr .Pike refr~rred me. The plaintiff~ 

clothing shop ·,;vas burgled on a Sun(Iay evening. The burglars' entry activated the 

shop's exterior and i11te1-ior burglar alarms and also a recorded tdephone rti.essage to 

the loc:2.I pcilicF.; station statir1g that the alarm h:;i,d be1::n activated. T'NO polic:e officers 

prnmp,Jy attended the scene, bu( faii-cd tc• ;m:pect the rear of the s11op v, 1h~re the 

burglars had forc,e,d entry. Some hours kner a substant:al quanfrt:,· of goods v.1as 

f:cmo-ve:i frorn the shop. The pl::iintiff sued the ,.::hief ,eonstable t"ix the va.lue of the 

goods stcJlen, alleging tbat the police had been ncgiig,::mt by, inter 1lic1, failing tD take 

.a.d•cquate precautions to dis;cover w!l1y the E.bsm '.1c;d be,::n activated and ii 2.ssummg 

th::1t it ,Nas a fal~'.e alarm. 

[30] The Co1)!t of .A~;peal held that a :olaintiff alleging that a defend,:.nt mN~d a 

dt1·l··y tn ·ta'1.··e fP n "•l"°)r1q>-,!"" .• .,;,1·p, l!"q pn""e·,1t· IO"'" "-.ci- 11·11·r,1 n1· '1·11 ,e1· ,~a·1•,;•1"'ri tl" ·r•·t.ji" ~1,··1•c1··,it1"ec• (')f . l,V .,,,:,._ , .,..n(1,._.,l.. ·"'-'..U.ct-.• l,,.,i;,l,. 'l,,., ;J.,t_~ .. ...,. '!' " .. __ d,,:_') I~ ' c.'-' J ;. , ,_, ,t.,,_.,J1...,· .. , •. • J-1 _.lJ .. ~ lj;, . ."•,~;, \ ..i. ..._11 • 

another person had to prove not mere1y tb1t it 'Nas fr:,reseeable that !oss would result if 

1. \ f' . c1· - 'f .. b . 1 I I d . . I tne ,,: e e:-;,1&nt t{! not eJ(e:crse reasonaJt~ care .l,t ai:c;o ·tnat 1e or:; 1e st:io, n1 a specrn. 

On the facts, 

there vva.s no such snecial rebtionshiu b.::'i:\veen the o1aimi.ff and i:hc nolicf: b1:c;1use the t- .'I. 1( • 

,::c1nr·11.1nication vvi[~i the police V.Jr1S by ivav ,:.,·f emergency c·all which in nc, JPact:ri2.l 

·,ve.r diffen-:.d fr)m ·mL'h a .-:-:a.l! by any or·din:1cy rner.:1ber ,:Jf· the publ.ic. If 2, duty c f ca;·e 
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owed to the plaintiff were to be imposed on the police, that same duty would be owed 

to all members of the public who informed the police of a crime being committed or 

about to be committed against them or their property. Furthermore, the Court of 

Appeal held, it would not be in the public interest to impose such a duty of care on the 

police as it would not promote the observance of a higher standard of care by the 

police, but would result in a significant diversion of resources from the suppression of 

crime. That reasoning is directly applicable to the present case. Alexandrou is clearly 

not distinguishable on the facts and Mr Vigor-Brown did not address any argument as 

to why it might be wrong on the law. I believe, with respect, that the Court of 

Appeal's logic is impeccable, and the policy choice not only correct but also in line 

with earlier higher authority. 

(31] The third case against Mr Vigor-Brown's submission is Osman v Ferguson 

(1993] 4 All ER 344 (CA). I quote the relevant facts from the headnote: 

"P, a schoolteacher, formed an unhealthy attachment to a 15-year-old 
male pupil and harassed him by accusing him of deviant sexual 
practices, following him to his home and alleging a sexual relationship 
with a friend. In May 1987 P changed his surname to that of the boy's 
and damaged property connected with the boy by throwing a brick 
through a window of the boy's home, smearing dog excrement on the 
front door and slashing the tyres of the car of the boy's father. In mid-
1987 P was dismissed from the school, but continued the harassment. 
The police were aware of those facts and in the latter part of 1987 P 
even told a police officer that the loss of his job was distressing and 
there was a danger that he would do something criminally insane. In 
December 1987 P deliberately rammed a vehicle in which the boy was 
a passenger. The police laid an information against P in January 1988 
alleging driving without due care and attention but it was not served. 
In March P followed the boy and his family to their flat and shot and 
severely injured the boy and killed his father. The mother, as 
administratrix of the father's estate, and the boy brought an action 
against, inter alios, the Commissioner of Police of the Metropolis 
alleging negligence in that although the police had been aware of P' s 
activities since May 1987 they failed to apprehend or interview him, 
search his home or charge him with a more serious offence before 
March 1988." 

(32] The commissioner applied to strike out the statement of claim as disclosing 

no reasonable cause of action. The Court of Appeal did so. The Court was 

unanimous that the suggested duty was against public policy, for the same reason as 

was enunciated in Hill and Alexandrou. McCowan LJ rejected a submission that the 
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ratio of }-fj!l v.ras that policy deci~ions 'Neri;;: protected h~, )Ublic policy !mmunity b1J.t 

operational deci:ions Vd:re not (ibid at 353). Such a diviC:ing li11,e ~NcmJd be, he said, 

the stBJ:cn1-ent of claim 1,1nust be struck DLrt on public policy gr,)Lmds, ~w•) men1bers 

(lvkC'ov,mr.. and Simon Br:Js.vn LH) c!i'.d ncmethel~ss consider th,lt., ce the Etssum•:::d 

facts,, "then2 ex1s,ted a. ·very dos,e degre,~; of proximity arnoant:ng to i1 special 

. . h" ., . "b . " 1 ,:- ' d ., ~ ;l' Tl . . r• r• h . 1 1 . ' . ' rela\·hJirrn 1p· (l w1 at :uu an -'~''-1). i.;:: SJgnm.cance or t e case is ti1at nu Jhc poHG)' 

defo::aited the duty even 'v\:hens the .rnajority ,::;onsider,sd there ·:v25 a ''.,~:ieciai 

present C3!.3e,, pu!Jlic policy ,Nould §:!:ill operat1.! to negai:e the potential duty. 

The fourth case agairL3t Tv1r Vig::x-.Br·:.wn' s submission i::; Ancel! v i\1kDermot1 

fl993] 4 .A.a EP. 355 (CA). i shall net lengthen tbi::; judgrrwnc by gi 1ii11g its facts. The 

Com1 .af Appeal ~:tressed that "it j~, ,.'.:xceptional to find in the lav,r a duty to ccntroi 

another's acfi~ns to prev'::nt h;~,rm to strangers" (ibid at 365). '.:Vhece such a duty did 

L~, it vras because of a ''sp,ecial rellatienship'', -..vhich did not ex1sr i:1 t!-iat c@5e. the 

Court held. Fu;lher, the 1Co,_ift found the proposed claim against the police barred on 

the ground of public policy. 

I appreciate th:::se are all English cases, but Ivfr Vigc,r--BrnY•m VJlS not able to 

proffo:r any reason as to 1.vhy the p,·i.nciples :so clearly enunciated ire th2rr1 should rwt 

. l J 1 ~ " - 7 ! l 1 · . ~·1 . . l . . f' ,, 1 · ' a.so 1CHL'< true tor I"ie•,;.; Le:::. anu c:Jn(· itlons. 1 1e c011st1ti1t1on::1 _c1os1t1on c tne po.ice 1s 

. · 1 . ·11.. ' " j l l ·rJ· . ' ,-r .J V>;ry s,1mt1 ar m devl Lea1a1K 1;1c t 1e mteo .1:r.,,.rnguc,m. 

[35] i\1r 'ligcr-Br,)'i!D. pinned his h.opes on t'wc cases. The first v1as I--Io;ue C)_jylc:e v 

,Dorset Yacht Co Ltd [197/J] i\C 1004 :i):-:ll_.)_ In that cLJse,. the Hous,e; of Lores held that 

the Home Office could be 1iable for cl,1mage c?,used by bcrsi:al trainee:, whc tscaped 

fro.·n Bny,vni;;,ea J:sir.r.d s.t night, board':"d a yacht moor,:::d nearby in order tD make their 

·1 . l I I • • 1 h I. ·-r-' 1 L vvay to ·c 1:e mam cn1e1, anc manoeuvred i:'. so as t,2: c amag 1~ t .e p an:nt.cs _ys.cnt _)01·ser 

h v,1as co1,•1sidt:red rn d~tail in Hill. \"Vli::1,t 1,va::, crucial '(O the finding of a "special 

reh::1cio:1ship'' ir:: Dorset v-1as that the trainees v,1ere in tb,:.: 1ud1ori!ies'.' ,:ontrol and 

to esca1Je thcv vvcre a'.varl":, into the localiiv ,.vhen.". rh,: vacht::; 1:.;ere m,:::ored and so had 
... • ~ .,.I 



createci 2. potentia'. system cif dang:::r for thi:: owners of tl1ose yachis. Third:y, the 

b-- 1• • 1· ,. I.,.. ,· tl . I .. f'U 1 ,c po11cy re2sons ag,uns:t po ice ,w.:rwiy were not 2.pp,1ca :, e to pnson c:ut 1onI.res. 

Those thr,ee factors cli.c.tinguished Dorset, t.he Ho 11Jse of Lords said in Hill, and t11ey 

The other c::,se on whk h Mr Vigor-Brovm reli.eci ,;vas Arsenmdt v 

C'hadoi'tetown (Ci1)(} (1991) 280 AlJlR 44, a d,tcision of tri.e Pcin,::e Ed·.vard Island 

Suprer,1<:; Court. action against 

C'iarlcltetov,n for rlc.mages. for failure to enforc.e its body shop conu·.:il bylaw. The 

'I • • "I' 1 · l ·1 -1 • ! . . . . , plamt1r::s 1vec n,t::·•:'.t tc· a JC11.1y s:·iop v.; 1ose ac-1~1v1t1es 1.v,0:rc a nrnsance to them. 

preliminary q_u,~stion of lav,1 v121s referred on 'nhet::ier frK citr had a duty t,-::1 enforc,:;; ;ts 

byl.aws 2..nd "Nhether bre:1ch cf that rfoty grounded an a::tion for damage:3. l\,foQuaid J 

tultd tLTt the ci!j' dicl have such a duty and that breach could grour:d a::1 actic•n for 

ciarnages. There is no expb'.nacion in tJ113 case as to why the i:l1ain1ifrs could not s:mply 

ha·,re sijed th'e: operators of the body shop in riui~.ar,ce:. 

[37] Vlhile I am not convinced, 'Nith respect, by the reasoning in Arsenault, I do 

not have to analys,::: it in detail as J am satisfied the decision can be distinguished. 

First, the d,~.:.isic,r; is gr,:rundecI in a peculiar .~:tatutory rnzctrix 1Nhere the city was 

obliged tc1 prc•Jide E police dep::irtment 1Phi:::h ·.vas re,~uired to "provide police 

servic,:::~--,, including the ei:,.tcrcem~ni: of bylaws (ibid at 5.:,). That '.,va::- a mai~dacc,ry 

• • <' ' 1 • • 'f T • ·1 ,r. j 1 ' ·1 "° j · :[ :pc>srt1on or trrc, po-'1ce 111 1ne ,.._ .. nrtec 1~11,,_rn:g-1. _on'! or ._l~~re, vvrLere t,.;.e pottce ~lave a '!._,;v1C e 

'ithE: case was dei:erm:med enjrely in light of the authc,riti ~s rebting to the liability of 

local authorities in negligence. Presumably That vvas because adrninistration of fr.e 

police .Jepartrnent in Char!ottesvi!le ,.va~ vested by st:=rt'.:t.:c in "the P,Jlice: committee of 

the: City Council'': ~>':o<::: City ofCharlotte!:ovm A.1:t 197S,::: 77, cited a~ 22,0 A.PR at 46. 

Th~:t comrriittee: had "the control 2.11d rr,anage:lh':!r,t such police". As J\ilr Plke 

stc~ssed, that i,s: quite diffe,ent from the po.:;itic•,n 1-.tre. Tl irdiy, in Arsenault, th•:: 

an.: refosing to pm~·e:::ute thern. Rather th::: F,!1,;:gation is chat th•;:>: oflinckr:~ r,-,~rnain 
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unknown and unrestrained because of police dilatoriness in following up reports of 

criminal activity and because of perfunctory criminal investigations. 

[38] I am satisfied that the alleged duty of care cannot be sustained. The cause of 

action in negligence will accordingly be struck out. 

Breach of statutory duty 

[39] The plaintiffs' final cause of action was for breach of statutory duty. Mr 

Vigor-Brown conceded that that could not be sustained. By consent, therefore, it is 

struck out. 

Exemplary damages 

[ 40] The plaintiffs had claimed in the private law causes of action damages for loss 

of business and exemplary damages. Mr Vigor-Brown conceded that this was not a 

case where exemplary damages could be sought. Even had I been prepared to leave in 

the negligence cause of action, the claim for exemplary damages would have had to 

be struck out. 

Conclusion 

[ 41] All causes of action have therefore been either abandoned or struck out. The 

Attorney-General is entitled to costs. If the parties cannot agree them, then 

memorandums are to be filed. Messrs Evers and McKeen are to respond to any 

memorandum filed by the Attorney-General within 10 working days of such 

memorandum being served on them. The Attorney-General may then reply to any 

memorandum of theirs within 5 working days of her receiving their memorandum. 

"Working days" has the same meaning ascribed by rule 3(1) of the High Court Rules. 

[ 42] I wish to end by saying that of course one has great sympathy with Messrs 

Evers and McKeen with respect to the problems they have faced. Unruly youths at 

beach resorts are troublesome. The mixture of sand, sun, holidays, fast cars, and 
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