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The app!ication his•re-in is n1acle hsbveen Park1NBY P1·inters limH<~d (in 

!iquidatlcn) snd Esb='s h!Hnational Li.-nited, a tracie suppH,ar nf paper, 'fer 

orders ti~,Gt :1ransactions not b,s set aside p1',.ffsuant to .ss 292, 2914 2nd 296 (i 

'.lquidatton by order of tl·,is Court on the petition ,of the ln[and Revenue 

!i 1evenue Depai·t:iner1L Park":Nay v.;as 21 paper supply merchant operating in 

t\uck!anci!. On "! 6 Sept,ember 1998, thai is more than ·12 fflOnths :after U1e 

!lquiclaUon, the iiquldator filed anc! issusci a notice to .se\t aside transactions 

transacti<]ns f,,edi vdthin the r.vo y:aar period but not in the first stx rnonth period. 

l'l7o ·1r""ll"l ~a' c·lt' 0l 'il"'II..~ l"B!a1··,o ''·c, ,,,,;;,..-·1,,--11"' '"lllY'j'·~ ·~ol""ll'.'1'•"lr"·• $')A. r:•-;,7 ,6'9-, f"'l" f'l'""ll~,,e .. ~· '"1/"1t"1,1·1,1=-d ~I•'~ l (~ :::; 1 ",~ ~'t'I' ~· ... L\ •. J l / .. c. I i>J, .... ~ "iol1 • .~ l c.,l.::l U i\ L'~ "-L,•, ... .111 __ " • ! '.,,,/, .,,.,c .,1 I ,,.1(,..._...,_,t"' -· 

tt1e Respondent's n3qu1~s.t, a paper user fr.:::ff1 a papiar suppii,er, and v118rn 

a time:) •Nh1en Parkway \~121s unable to p:3y [ts debts, they \'✓(':ffe outside the 

(··,1•r1:n,,,n, ,~01 W<.:"P n.'J,: tr, !~ ·1j'•·1"=..<."S ~,,,,·1d 1+1 1"' 1re•f;y1·c, E~·,· C: ,,, '1r·tp,1·1•,•;;,,ti -,,·1•:i,! L;,~-,·,.•,,~ .. d· i.,a. ~, _, ,.JJ ,~a,! ""'·' ~t ,,~~,,.,,,_~ .... .. , ... •~1· '•-"~'.. C:11 ... , ,I ,_,,i _,\ . ._, ··-· · .... 1 .\~<) ~ l .,.,,, o i~..,,i .i.;.:1 • Ii ..,..., ! 1 ""' 

1T12,ltei ln \.3,su,a in h,ei- atfid:3vit, evklEmc~.~ as to the 12:ck of firnthand evidence of 



har dealings ·.vitr: Pai-k,,,Jvay, vis a. vis the implications Mr Hu12t appisisws to have 

dec!uoed frorn the papei-s onl:1 arr:! of Vlhicl-: he has no personal kno•.p,d,edge. f 

say at tr119 outset th21t ! accept her 1.~vid11:mce Ih21t sh,,a "Vas not awar1:::1 of the 

exertiad to obtain repayment Emd !. acerapt that tt·,,ra !12JUer on 'Nhlch r,,•1r Hulst 

this cas12> is fJn application by the liquidator· outside the six month psriod c1nd 

~rhe ·•·1"·s$ ·1~S' 18 1(··1~1c' (''Olli",;. 1"1Ll'~t ~·da'1··r-,s~ ii:.: UIA!lA!er s '?CJ'? c·,r: ••l"I•".;> r·•,,,,,,1,,.1,·"'n"1,::,c;, ,1.,-,.i ~ I ~ t ll. V t;" , 1,.,..,, ,_.;I ~· ~ I, v .:1.. v .:, hJ' . • ~ • .ib·,-,,c1.., ,l ~ J11,,,,, ,,.,,i' 1~'o iliJvci ~'1t-ci ,.,~,,wt. 

1993 vvhern, "tl112i payments 'Nere rnade in the ordlr,ary c0Lffs1s of buslness under 

,v,thin t!·ie s:x month rest1·ict,::d period prior to nquidation and the onus of 

,:;,a,f1e:'<-,.r•r'1•g f•l·01 A ,c,r·iLlli 111~'! ,,,1··,p,·•e , .. ,r,, "T1er,·tc: 'fP.11· 1~ 1 ,·ts;rlc. ·t~1e pr·di·73··\f ~,,~11 "'"<'::Fe ,~,·f 't'-ie ',cdl;,,, 1,..•d~JuJ l,,, ,J. i-- ··-' ~J (::i, 4 ~.::,_, ... c!yJ . .,, j,•..J - _,,ia...,.., i ... ~,..., ~I·-' •• ,1 11 1,;,J t . .- 1~) 1i..,,h,--;).,,_,1' s1..,1, ,.,., 

company's buslness is the r:9speir;sibllity of the !lqLi!clator. There •11va:s, 

cornpliance ··ivlth s 294 and thra Pi.pplicant edso rnl:,es on, s 2S16(3} vvMich ! set out: 

"2Sli':t tid,::1frtiiJnai provisions retatin{1 to s,i~Wng asid.;) tr.ansractl,o,·i:s 
2ind c:har,ges •-

(2) 

('.3\,. H2cover,1 bv th19 !iquid21tcr of :::,rooortv or lts equivalent value. ~ . 1 ... " " ' ,, ; . 

\i• 1l•',,::,''l•,,:,:.i- '11·1rl•"f' ·~:~(··f1··1r1 •'iC.,=; •)'!; t!·1:1'", flc·i' n,· •::ir1• 1 rt'th•i='•f'" l~;)~»··•t:c,·i o·•r' 1'1'1·,,~- p.,-f· nr "v.1t_.1i.,_ i,.....,. ~- __ ...., w,_ .. ~',, ...._,, L.,--_,, .. • • --. /"\., ... ~-1,~ '~.--.1~J , ... , ••• ... -..~Joo1 • JJ~ i !J ... , , ~-"""·,. 1 't..,,. 
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under 2:ny ot11er enactment, :Jr i11 squlty or other·Nis,e, may b.3 den1eci 
vvlloiily o,r ln pa1·t 1f -· 

{a) Tl1,a person frrnri -whom l·eco1,/,3ry is SOU(;'Jht nacelv,ed U·ie 
property in '!JOOd fa'lich and has altered his or her po$itlon in 
the t"s?asonab!y held belief that tne ~ransfer to t:1at p19rson 
VI/as va1lcliy maclre ,~ind '.Nould not be se:t asld,a; and 

(b) lt1 ihi~ oplnicm cf the Court, ;t is 1m":lqu!tabl,s or ordE.r rnc1Jvery 
(:,r recovery in f,,.ilL ..... " 

bEH91'1 in busir12ss s:nce ·: 99'2. !t en-1plcys four pe,CJ,p!e, has a. sLibstantia! 

tumove;· aind rum1 hs business .ss a cotT,miss1on ag;enI oti v,/hich there are fairly 

a rnarg1n for supply. 

A decisiCJn hereln ·vvill have to be rnada 1:211,:.in;, into aiccount 1:he 'factual ba:.;is 

i\leiither party ~ou91ht to crnss-exarnine 1:in the affic!a,Jit evicl,ance anci ! 1:hen3fme 

.acoept 1hs evidence of ilf1e p-arli13s as put fOi-1.vard in the dfidavii:s filed. 

Tl .. ,a a,,,,r,·1·1r·.ar11·',·· f""O>l'::-:0 ·ie;;: 1'~l'"t fl'li="C::A ·t1···a1~·s·.,:•··t·1-,1··1,;: 1'·,,,'1 ·:c1()k :-ilac,,=,-, 'H,·,,,li-,,·1•1 'L•l-.i'::, Iv J, \ .. ,,..1 .J ul~ ,;, li:,ccJ~J;,,c,,~=- ,.;;;J 1.l 1..:;;( I~ , •• ,~..,._, , ,,,Q,..,, U . ..,, '\c.:, ,l, L,.. t"' ,.,.,.., t1 ~I~ ( ,\.,.r 

f' 11·ri"1n·cirv r·.-1• 1r·~•,:'.:t r)··f 't',I F::·,,-1i:-:-:::,····c:,·· i'l'"l,.) Ec,''LeQ i·1;:;;1 111:, ,·,:::,,~,;::1iv~d ,fl-1"' r1··1nI·7p•rs~ ''"' ('lt'1(1,rl f,c:.·1·th ,.,,//~,\,,J LJ,r;;-~j J ¼f~ll..-.~ '"---"'"' ,o , ._IJ•e_.• .,,.c ''"'l \.,; 1 ..,, ,.Ji'"'' \....' • _,..;,..,,,.,_ l.i 1,,.'.,, - .._.,.}~ ~~1 t:,I.,.; /'" I~~ 

'"'r .. 1•r.J' f··,•C>i'." al·'1·,::,rP.d ;•1··:- p•);;il·'1(··,"1 ·11·1 t11° r,::.~i··"''l"la:i·1·1 1 • '"·r-"l•,"i l·,.c,,;1.:.f H-1;;;,·\ 11,,··, r •:)\l"'"'A'.,'1·1•;· ,C"t. " · C1·,.J . L~ ... , _, ,,•._l ,t.~...;;.,, •. j I.....,, .... ~c.,_,\_) ~ \.. i t I,., •-A .. ,,..~, ... .,,, tt. ,, .. ,I. . ,;;. r.),.___.,J i.J!-t l,_,; 

were ,u11idty rnaclc-1 and coulcl not be set aside. 7h,? ,?1ffidavit evic'.enc,:: ir:; that 
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the Directc1r· has no lmcv,1112.dfF? of the possibllitv of ~he cornpany's 1nsoivency, 

Esfss says it would bs lnequitab!e to ot"der reco\1a:-y ln full. Furtherrncr,e, this 

payrn,ents hc1d be,~m reo,aivecl in the ordinary ccui-s8 of bdsiness .snd tn goDd 

'fz.itl~t. Seconci1y, detailing the account \N\th th,21 date cif opentnsJ and in the 

second lett,ar, identif::iing that all payments 1.v,::1'19 outsid1e th,s r,estr1c:dve period, 

rv1r Hu!st's evidrance shovis ths1t the corr,pany in liquiclati::m v.:2JJ clearly ur,ab!e 

to pay :ts d,sbts from 30 P•,prit ·1991 through until ,4 September "I 997. 

t11,s Cu1rt vvas aware, allow1scl this company to namain in c!ebt for GST from 

I turn to t:";e Uquidatot's ,e·1ideince. :v1r Hulst pnJduces the ledr;,9rs. He 

contention he prncluces a copy of si !,.9t-~er· i:;ated 24 September ·i S1::16. it shows 

P,:1rk•Nay Prinr.,sr.s LirnitBd. !t finish,s:s "'{ours 1aithfu!lv [,etc]". lt -::oniirms the 

reoi.1dn1J ycur 2 1::count on s1 monthly basis by a rninirnum ;::,f '.:32,000.00 
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(exciu::fr,/(-3 of any monies received frmn you in n3iation to purchases 

account. .. " .. i"l' the account is not in cr,acJit b}1 tbe ·15th October ·1 '996". H says 

"VVe W"lsh t:J maintain our business- n:dationship v1ich y:iu an::i aliovv payn~ent 

iEffms of ioO days from date of :rr,1oiei:L ... ". In vie\,v of the °form ::rf trie lethBlr, 

vvhich \iVc:s founi::~ in the Applii:;ant's disc0verab!,a list, and the: format of th1~1 letter 

as lt stands on file, l acc1spl. th1:: A.pplicani:'s e'iidencie that tl7i:s lt~i:ter 10 .. ·as ne•11s1r 

'INas a cheque net honoured by th 1a bank but the ,&\/ idenci::: on this iss,..:e is 

cfoudr:s:d i do noi beli,eve I c:an ,·12iv on his de1~~,osltion takino into account Esles' ,., ,,;;i 

Director, l\ilrs tu1iur:r's deposition that she c:1id not notice anythinQ out of the 

l-1E:, 'rhc::.,.-1 ,~:,n1e;.· Il1P pc':ll')'/("11,11=>1~1tc: o· o·, ,:::_ 1~,11r1L1<::1',,• '.7' '1".J'' (''(' r·1· 1··\pl' '•,1 ~I- n,,.•tri!')F!,r 'i'' '1'"'l1"l' 11,~-,r11t·1P·1· ,J .-,,,, , •,-, •.-..':.:::I) ~, lo ·,,.,p 1 , I ._, - II u •....,f , .,. ~ , ,_1 : '--= - , .. ~-• ,_.,, j 1 .. ..,, V \<, ,,., "4> J u 1 _,_ tt ,._, J .: __, 

also th19 cheep.ms ·J 7, 24 arid 3·1 October: (not honoured} Vvf1't6 s,2-queritial 

not supply 'further go::.>cls after 2·1 June ·1996. His evidern:::13 in aff:da,Jit forrn is 

th·a invoices he hc,1s found from Estes !ntemaUonal, copies of the cheque books 

crn·n1:::leted statement of accoun: sho·•yino the on-::ioinci ,3,ix v1e:2r accruinq debt ,..,, .-::J ;=' ,,., '""'' 
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Upon liquida:ion 'ihe ta)( in resp,act of the coq1panv amount,ed to ~i'i,49,752 and 

Blthour.ih ii: is lmoossit:,! 13' in this hea:-ino to icieiltifv the extent of i:he com1Ja1T1i's d r ,;;;J· .i• • 

Hulst says it vi;ould be 1nequitabl,a for- other crediiors of the compr'.:iny tn tie 

diss.dv2n~agecl by prov!din9 thi::: App[isant rnlief lr1 lhe ,:::rcumstances. Tl·v3 

llqui6a'ior has produced nc evidence that any non-pnaferential crerJitor h21s 

proved except the !RD. It is irnpossib!e lO ascertain cornectly \ivheth(s-r the 

notices ;:,:n:;; l~suecl to 11:.inable recove:rv o"r fur1cls to assist the 1:iavn1ent d the iRD . ' . 

crnditors. 

Counsel for U1e Appiicant pointed out tllat them is rJ:'.!, evidence either direct or 

1:h8l prefer::sntla! craditor ,and lis profes.sionel advisf.HS. 

Muhr, the Dlrndor of the cornpan:r Sh1e details th(?. lntroducilon to ParkN~rv in 

c:,;::.!~' 1' 1 , ~,·•11 •\ qqe ,=:!,~!,:i a",,::i'L"=' ·, 1s t•7,o ,'1'8,' ''l' 'ili7,::, i1"'1(j'l 1c:,,tr·y 1' s:: ,,,·e,1-''' cn1·11r'A 1,:'1f11 n:. -,-,'11d ,;:h,p I ................ ,._,;.· ~1..o''=''""'', ""' ,._.,. ,J .;;l .,l °'""' ,..._., ""._,Ii ,t-...... - ' j' ,_ l'_.,,_,~ .. 'l'-,· .,,,·, ...... ~."J 

r,roc'IL!l"'A~ 'tf•;o, t'r'tai 'r.' :,;";,1~11,•1ce•"' ,r.,")[" [., ~-~1 ''"1·•\--1 "! CiOF u I 1,-:11 1c1' "I CiC')L:' F" Phr·uarv •Ii qci7 -,,,c'. 
~· ... 11 . ..,,_,,...,i • JV .. ....'-' c. ;:;, ,...... ~v,1,,,--1 L,~ , -. .,,;; ·-', , , ..... ~ ..... ,,-:;.,. a, .. ,"""\..}, -•_,.,. , J' ~·to,,.....,,, a ~ ei. , , .... 

r),~t,-.h,,,~,r· {, qci,;::, T!'1c::.se ,:•,l•,r'1'1'/ '"8'~1··1,,:::.:·"t'11,c.l11 1'i""''"''r ,1"'1c.'t"',1',r•1'"Q :,,·, 'o""u-· 'r(''''1' ,.,u- 11"'1·~· 'S n,·.::,,,·r-:, '.w ...,,,,,_, ,_,,,,_;i.~ a st..·,.,, 11.,J. w \c.c,.__, ,~,1 •- 1 ' L -..,,'_,_ ....,L, ~1 ,_, J' l 111;;-,.,\., '>,/Jw v' ,.·._J ,.,:;; 1 , i. ,,J £ ,.J·1,,,,,1)' 1,). 'C.>"1i ,~,, 
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infonT1a:tion \Mas furnished tc th,e llquidai:'.Jr, She says the paym9nts vven~ 

received in good ;aith and v,riU1out kno1Nledge of any financi:al difficumes of 

Park\\''ay. Sht3 filed si subsequent affidavit. She says ~/it· Hu!~;I h,~s taken 

isoia1ted records from Parl<,Nc\\/- 3!1e says there is no evidence frorn Parkvvay's 

account,::nts or th,2 company's prindpals '-Nhc r11r Hulst had the pov.•er to 

question. StT21 ana1ys1::is th1a (3vidence relating to paym~nts. She produces the 

clr:9tails provicli:~cl by M:- Hulst of lhE: Btal1.!s or 1iquidation and the atnounts 

r c.,,,~•('1\le1··e,,...1 ft·,··,r,·' oil·"tC•·" "~I·e 1··j;l-,--•1·c ~•,1·1 l)rnb,,r•,t1I",/ 'l/"~1·1rkabll,e: n1·,c.fere•.,,•.,:, i"'1,r'l"1··, ... ,,.:::~ 'C!'i1P. v""''· .. , t,, C o,•J "'· ~,,... j c. \,_,,t ,_., ,.., 1,._,_1 ,, .. i t,,,I I i . ..,,,, CA""'' )' ·1,,.,: ....., '. ,...,, r-,> (.,., . i ,..,._,,_... "..JI, ,._.,w ... ". ,,,~ _. 

says that no crecmor can beni2fit under this reccv1=ffy excrept the lnLand 

App!ic;ant for p&yrnent. :She says lump sum payments ar12: n,,J1t unusual. She 

does not r,acaH the ch,eoue b,einQ dishonoured. si~te saHs some of th,e evidsnce 
' ~ J 

is s::,eculative and has no knov!/ledge of the c:ifficulties ir:,yf Parkvvay. Sh,a igives 

evk:lenc,9 :'31~, to, i:he eff,ect of 1·i::icovery on the cmnpany. Sha sa:✓S \h,2; oornpany 

''L·-,1,•,r.:,,c• ""' cc·ri'·r·1·1·,,::-,r.,·1•~1n CJT,. ".:l_,!)/, ~ "J 01o ,,",'1' r:-,::,jc, 01·rJC•'=>C~;:, l-t~1,.:c !"' 0
'10~ 1r·g·1,·i~ ,;in;:. s·I·1·1~ 11 ~,·id C"t \,\,,.•,:.1 •l:;;{ , ... J ~ ' .. ,J,,_.,) ..,,., > V lC1, \ l ',jj , --..)~,..lo~ ~ , ~•••••'\oo'.l,.JI, li "--"' i ~Cl( ~ ""'), '-1,)~ \i.'' •, Q(I~ ,.;;Ji \,,,J 

the turT10VH is hea1thy. Shr0 :says that 1f sh,3 has to repay $23,849 as clairned, 

vvhicll is gnaat,er t1~1an the :sum 2ct.ualiy ,,.J'Nin•:~ and v,k:1ch \Nas finally accepted in 

Ihe CourtmGrr1:, th,2,r: it is untikely the P,.ppiicant, \Vhich ls :::1 sma!I busine:ss, '\!Viii 

Cr-,,1 11·~, ··e1 ·f1"',r· ·'·!,,,~ JJ,i:,;·1·11·,:~•::u1'c· -=···1al' 'SR 1• 1 t1"1e "a""'·t•(;' ·o:•·11,d rP.·l:1=- 1,1·1=-'("' 1· ·"· t'1 11'• .... 1 .. ,,, ,:.-:; ,.r, ,_ i. ltd /,' fit"" ··~- ,,.,7~]~ i:;,j y _ ,,.,,· .. A "! l -" ~ ....,, ,,J Q · - _, •;'j __, J \.,.._I 1l·C 

authori~:es, iclentifyin1;i the grounds \,vhlch the Court must consicler in n3aching a 

conclusion ,:vhether this, tran:~action should be ::et 32,ic'.e. He rn11,sd on ·1h€-:?i 

decision of Sal:11on, ,; [n 'iliu;p.Fe v Chiihb Buildiny S,,9rvice:s ttc! M.2174/S1B 

( "' 1 i j ... , • , ·, ···•·1 J • c ~.c , t l) · 0··1 1 i · 1,. • .,AL!C,1'.,anci i·\ngistry) LL .. une '\ .J~!,J t unr-epcr ec, at paga3 1::i •·- , ·, vr1er.a '(1 ierc1 1s 
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a useful sumn12.1-y ol' the c1uthor1ties applicable and of assistance to the Cou•-t in 

"1,-nj"'d=r,ar.r i""t'°l,ul,"t;;,•::t ,c,-f: 1,,1' ,,:,'1111:::.C"F.<" PM '""l(")l,~···1 th1::11·,:::.L1'1d'•.:.r ·t1--1e "n'1••"'1Ji~,., (Ji: ,,.1..1,-· d~""t"'" ,_, IC.;i_,,¾d._,l"=''I.:"" 1 u1'1A,;;J ~,;;J;J, ~~""-"-~·_,,_,.ll, l,,.~'vl ,...,, .,,;,!i..l_.J Ll.i::, 1 (et~,,,.i 1.,_J_ 

compan:11 is lrre1evant in assessing 1Nhether the trnnsacU•JnB \~Jrar2 ·within the 

u1;:, ~:11s,·1 -:::·c·ce·-i'i'Pd hi-1•::.t· 11,,,::i. r· 1J'L, 1"~ f'i':Cl••,;..,g-1 ,~,I''" i-1 <.,.! ;,.,. ,I,_,., ._,, ' . ~ '- ..J' :u C:,i' l ,,;;;;:, . ..,,_,,,: I ' 'l'. -~., ,] •J ~c r,..,.,. f 

make this decision by an actu,2!1 e)'.arninsUon of t11,e transaction in Its factual 

H1s Honour ,Justice 

Baragvvanath noted at page 15: 

"!f ons 'Nena considering th:2J :ssue of 'c;rdinary cours1e' 1n t~'!e t1bs1.n:tct it 
might V/el: op,sn :o a Court ·co treat the evidence as s!1ovvl:r:g :.1n 2:1rr.b1er 
light sirJnalling U,EJt lhe cas12, 'Nas not o:-dit1esy, But d,ae1s1ons of this 
Court s1,1ch as R1'2! flav1:1kes Bay Promotfr1ns and M1~01odA:,in,s r:li:~cide that 
;:m honest trad(:ff is to hav13 reasonable scopra for g1vin1;i or 1ex1ending 
creciit 1.Nithout being h,e!d to acc:;oi .. ff:t, unless thsre is, m::,na specific 
(.:'!.\fll,rj,:,1~1,~A H7c:,·t i•l7A 1''-0r1·1rJ'"ll"''I/ l-/l".:'1~ 11••-d,ai· (','Ll'~1·, ·F1l'l"'''ll'~·1al r:1 1·'1!:><.;";l;'."l i["P H1-t 1-1~1e 
l.,ct<' 1Ji I "-~' 'b,,>t,J Ii.I i~ iv ,..,r •-'. "r" 0 I; 'i ~! \b;',0...,,1 '-.£)II ,,,,,, ,;;i ....... :I I c:, L· ~ i -<,;F'1 •• J!o.~,...,u ~· t.1 ,OJ t ',c,P 

tn=:lder must hav12· k:1ov.rr1 m closed its eyes to a real prosp18Gt of 
insolvency." 

Cc:',' 111,~,.::,',l :,C'l,f"\ter' -H•1r-o: 1·1n•J·1,·l~,t,·)J' re·l:,.:::,,cl "",!'' ::j r711r"1't-,.::.r ('1'f f<3c-r•ors 1 ;,,,,[...._, .;,:..~ ..... • ~ ~L .,._,u ll, '•Y . . ,~1-- ! ... ,,Cot .. • - i·•c--• t,, ... I '<-~I 1 ,_. I W''- "". u( ,.;l .. He saict l:hese 

·far•,j·rr"" r'("11Lll'~'I b••.:c c·jp~:,lf' '•''lfr~, il"'l,("1'i 1 i'1c:, ,,.,,11,· iJLI'; ·111 c-,,1~1c:··11··!,c::,,r,,"1"'' th::".l "~"a'·te~ ·11, ,,:; ,...__.-... ~ .• ',c.l "--;, ..... ,_. _ ~.. -~- '-""-:;Ji"" 0·v :...It ,1 b, 1, ,,...,~c1 :I ., L·.'.: ._..,,,11 ,_:;;i .... W~t[ ~! f...,.. 1,:1~ ,1 ~ ~ ~, ... } 

note1..vc,rthy that in M,eftz,f)r '';I The AJtnrm?Jt Generrd CA.216./98 (i,mreported), 

C:i, pointed out that such 1:':!n analysis is; not hsipful wh,,s,n deE:llng 'iVith the factu31 

cissertion:s n1acle by th,3 liquidator: 
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('c:.·1') r:.,-::,,,..,,..,,::,r•·t·~ ,11rc.re' r·t,i)'t ... ,.,,,.,,.,lp ·,,~ .. r:1r·cr,1·a'•-;i.-1t•··~ ,,.,,,,11·1 -cJ7;::e Ic,1··01~~ ,··,f ~i·a,de 
,_ s lr 1...., J ~ w h,.d I ,:, ~ 'J 'l..,, ,, •.• I 11;;;,11,,J ~"'· ~ ~ .• ·:....• U c~• '-'i.::;' 'fl. u ~.a \~- w> I',,~ i ~"'") \,,.I \, • 

The fa,,ppncant"s answ·e:· is there is nothing unusual about this. In fact the 

(b) The liquidat,:.::ir says the rnajmity of p2)m1ents ·were rnad'3 cnly airt,ar a 

a numb:sr o·f d,smands from the Applicant 

Hf'.:;iC,:' llO~l°'l' ·s•;:;,·1:"L· 1i·t \l'l';Clc:;' .. ~,-,~,p,c.rl 11 ,d·1•~c·',-,c::a,•"l' '1•1 t'···1 1"' !'1i:·-!- Ori. ,...J(JC'.Jl"'~1e,·il·c• ~..,.~ hi::-"11·•,1g ('!""' 1·1--.-.\ \!V· .... i<;,,-.;,' , "-'".,,.j'f '~ ·,, •\i1l?1~;J i, .... 1 --., 1 .... ., ·)! 1.-! .... ~ ,.J,_,1 . .., ..... I j '-"' YI. t..l I; I I ~l ('_.,,;js.,J• .., .... _, ;~ ·,A~ t, .I;;, 

cornpany's fi1 1;:L The liquidator has not c!:aller1ged th·s ,evidence and there ls no 

lndep,arn:!r-ant ,aviclence of any other c!emarv::lso 1 hale considered this l12tter and 

'fo:· adv\ce. 

ii"~) ·r·r1.,:v·,r.;; '•r/'-"'"" ~I(", :;iit,:·,rat·,c,,1 t' c· te:·1-·1~· r.,1° :r:.:r·l,•=-'\f_;J ;:1,,.-,l ·,.,, ti:· •t;;A.-;;J \c,cJ!U, \..,ii,, ._,1 ; ,..J ~>' ! ~ _) ,;,,, '"""'"'- ., ...... 
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(d) Course of payment of chsque. 

ThE: ilquiclator says orn:i cheqLH? 1,Na:s dishonoured but th1e ,Applic21t1t say~; it clid 

not take mud1 notice of this as ii imrnedi21te1y received ;21 chequ1a in 

s1J,2ak. lo Fa1tcNav about this d1shonoured chequ1;:;. 
I .1 I 

t e) F!.ou1ndbp off of payments 

The liquidator says sc,m,3 paym~1nts do not spt3Cificall~/ r,elate to a pE1rUcu!ar 

i!woicE;. "i"he, /\pplicant 22.ys there i'.s nothing unusual .al::;.ou·t this. Ukewis12,, 

•C:'n11·11l'l8 r~1av1Y1,..,,..,,t,, \f'S'n::'l !"f")l l~•,,r-J',o1~! 1)-f'i ~w I r"' J' 1 1=,~1 .... 1 tt ~_,- 1 ... ... l 'i...,_.i... , 1.l. H,9 ref&rs to two post-d31ecl chequE:s and 

\Mas not under prns:sure to pay a/. the time it wrote out these chequ,9s er thar,. 

U1e f'.'.\pp!icant 21pprnciataci th,a significance of rece1vlng s post~dat,ed cr1eque. 

p&!yment o'f cheques and I. thlnk lt is 21ccept:?Jd by Couns•:"Ji thr:.it. there i:s 21 

dup!ic,at:ion in the notice, 

frlt'' q, ... t .. ~,·,1·1c.:-·1(•j'A,·• t"1·'1e ·19t·::i :--\·::>>.1•1·1·•pr·,~l'' ii1 '1t.:.:w!f e'i°tr··:1· ,-1f"(~·,r··1·=•P"';.' 11· 'n,;.,rJ' i"'('l r'1···1 r·;•ni,c-o'j .J ''"'I ~ _,_J ~ •. • .1 '"='1 .. , . .,,J t. • 1-• f-,•'f~_;. J ,,,,1, I .:, ., .._,,.._,,,, .,,-I•~.<,.,,._* ,.( ,_,,U J" ~·1,, u;._ ~, • .,/J l"" J;'";._, ,1,~•~ ... , ••;d 
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kno'.,v!eclge of P·ark.\.1vav's financial pc,sition and paym(~nts fE>ll 'Nithin th12i on:llnaqr 

cours1ei of buslness. There has been no cros:sH?.xamination and Counsei's case:i 

is th,ere, is nothing unusual ;abodt the:se paymsnts. 

tipp:ad in favour of the ,c\pplicant. 

Ths Respondent's Counse!"s submission is that these transactions took piac:a 

at a time 1,JVh,er:: Parkway 11vas unable lo pay its debts and INh!le its lnd1abtedness 

\1vas- ai::.::ruinG!- The !iqu!datcir ,,,:ir inv,estigator of the records has fomied a view 

to pc:JY vvhilst n,aver f:l,erng able to n·:est th::, '.:mr1p2,ny's due, d&bts in full". T;11ere 

is no evidence of thia e1rnnts ln -19S16 ,0r Qiven by the PaU1•,,va/,::,, reprnsentatlve 

H is noted Couns,:el for the Respondent says that the p,,ppiican: has n1:rt 

obli,gaUon. Th,9 obligatlc,n is f2.i1·ly squ21r,e!y in this case on th:a liquic'.21tor. 

Counsel for l.he Respondent in subrnission,s ackncr.v!edr;ie:s the, fa,,:;t whic:·i \lli8,?J 

adverted to but not Gl,·aar frmr1 the e111de11c1a, that th19 [RD is 2.ul unsecured 



13 

pref,an-;ntial uns,ecurnd creditms has little merit ln U~is case and I E1CCE.~pt this to 

Couns,el analysed th,e !egal pr1nclples applicable tc) determine 1wh19U1er the 

the (a'1N n:~!atng thereio adopting the ,.:i!at,sments made by His Honour ,Justk)3 

'~ , ~, ·U,,.,e trar1sa,1:ti 1or1 rY1tis,t fEil! i11tc, piac,a ,as ~)art of 1;,,r--,e t1n-distinQ1uf:s.h 1e1d 
common flo\M 1,']'f b:_isines:s c!o.-,1e, that lt should form pari of ,U-;(:i or·,j1112ri 
cc:,urse of business don,e, tha:t it should fc;rm part of the orjinS:ty course 
of bu2iness as carried on, ca:ling for no r,amark smd arising out of n'J 
special or particular situation ... Ccc tr1e focus of tr113 enquiry must sWi be 
the ordinary operntional activlties of businesses as going conc,ems, not 
respo11s1es to ab11orrn21I financlai clifficu!Ues." 

so1T1e business seUin::i. She suqoestecl the su1Toundinc1 circumstances of th,a. ,:.1 •.,J...,;· .'::) 

trcElsactions n:ust be examinecl in mdei· to detenrdn:a v,k1 1ather the trans2ic:tions 

o::,jectlvely me1cl: th1a on:lins1ry coutse ,of tiusiness standarci. l note the Court 

"1Jl,'•';i>:; ""( i'l·1e !'l""-1···11-,g'J t11 1t tl1r=ci c··,t-JI ·11·i 1··1•':l•:: r10 c.·,;j,j,ar·1r'•(:;, """tl t1·1 1~ 1'8""' 1' 1=,s•::.n·ta·, .. 1\119 l'"'lf t,\l '~•:;;.li Q .. ' 1i:;'(,:: I • :· ~ ._,, ,,,.,' ' ... .• I c: ...... ,.' ',, ,,_, .•. jl ....,, 1,u,! ...... l1,,;, i...,. ~-Ji\._,., ,\;;., ' ' ,.;· 

i ~.:1~·16, not the evidence of a liquidator perus1n~, a cornpany's w.Jrk:::, 1::iost 
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falling to pay tax \"i1i!I often fail to keep its books in orcier b,ecause H is sllpp1wig 

,·,a., 11•·\1 er-: 'L'· ,,,. 1 II u::,, 1·,p. s ·1,r·, I"' i J!•,·1 r· a 111-! ·y· r-r\r p ,·d ITJ r=- a· '·"··,1 i'"j" I g·, 1··1 1·1, ~,, i !"1'! r-.s !"" "1'• ,;: ",,I\!,;::; 1· e, rl [_l r1·1"! ""'1 i ·1·1 \J' en 1.·1 P. . ..., i ' ~ . . ,,J t ,, ([;j, '"u.'f ~ • • ~,, .. ...,.: ' ..._,, ' ,.... I. u C I_.,,,, • ._ • - •C,; i II j ~,,., I ,'bJ .. ~ ....... - . I (:;, u ,; t;.)J II,_ ~,,,. 

'"\Oth '·11''- •'t'l,-. "1·,,.~,-, .. l·11 a1·1,d "1" 1t""··,~ .,,w•1•·· l1· 1··1° ,\ •.::,l'iTl'·C:: rif ·t1·ade Qn1·1-1•··::. ,,,..,;;: 1'!"t:,.,~,::i. p~.lHf"<",o,1,-·11·s r;!o"''l'1 L •',,,,,,/ i!. VI! •J..I, ~ , • , .. 1 •.-if \iiiJC:,,.;') ,,/ v I,\.:, " ,.., ... '-1 " '-•• r.,)~ 'sJ ,1,d• ti. J't...-•-'""'' ,.,.,,} I L'C;. ,,~, •";,-Ill 

!Vlav, Jurns, and .Ju!y but then?.' ls nr::: r1'.j2d evidence supportin9 this. The 

,3•;i 1:lience of JV!r Hulst is cilallern;;i,ad. ~t h2s not been cG1Toborf1tPc1 and J acc,ept 

:lhat it is unclear whether derr1Emd \Nas or was not made particuiarly iti the face 

,--..-f Es•ei::' Clf,·">r 1·:1°r1•~-1 :•1,~,r1:t -i,r-,-,, l:c:iito•" {,,,,1~1icl1 ii· ~0:,\'<'.' '\I':;,-·- ',:'I ,·~]1"·,;:1•ft) ,~,~,,s 11"'l, 1'"'°' 1" 1t r1,:lp "'-''' l ''\- 1 ,,• _ I,._, ~C• ',i,,.J c, 1,~lv ovf,, 1;::;,r \I.ii\, u _, ~1 ~ 1·1.:,.ti""'I 1u 1C,.,c~ 0 l,. a;,! j, Ii .c,, !1,,..,1t ,:-;>:r:;;uu.,o J,• ~ 

Counsel submidecl, because of 1at,s11ess in p21ying the invoices issued, 

'•'·e't''•(Jl"'11·j1·•' i" ,, ,;:, '" t.:'l fJ' -'.3,\Wt1,:,.nt· 't'tl"IJg· 1··a1'"·7•·11e :-1-,·,r,,1!'\' ~J'' 1·1,,e ::i1ll-a,"!:',tiL'~l,1 r·I' j·h,P. ::'•e,,r,..,.,~. 1,~r:f ... -:;, 'n' , -~Jf ~.,,Jjf -t..,J nv~ 1~,ij~" 1~..,, ~,,,,J; ',,.,,,,,,( l I 'i ~ ,.J l't: ;/ r.uc ~ lt.,,·u~-!, -1~ ~- J~,,-J iL, ,~ .... \• -W: 

trsc!e, fourthly b:/ a rJishonour8cl chequ,e and fifthi:,', by t.he !t:3tter -,ihich ls 

disput,ad 1.vhether lt vt'as sc::nt ln:putation 'Nhen 1:1,iG responsibility rests or: tr13 

Counsel th,2n corisidered the iiouid2.tlon evidE,ncs and mEide 2u!Jrnission::: ,,J,1er 
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s29iS(~I) cffE! ,c;urnu!E1tlve and rnusl: each be saUsfi,sd befot,9 th;s Co1.ui \,viii deny in 

Hespondent's cas,a is that none of the four elerrnsnl:s haw:: been satisfiect Sha 

~:L•"or·1·1·~t,erl tl'"}'.'.:l "· ( :=! '\ ,li""'8· lj n1•,i, icar·,t L-~·1d J'''("I( 1•1:::,,r~r:::,,\,"Q 'f!", ,., pa, ,,,1··Ie, .. ,t~ "!1 g,·1,~)''l .r.,;;, ·,1·1··' {i,,..,' _, , L ~ t. "3 ,.,,Ji,, t =- i l, u ..,p ;t~ \.,... ,.,; ,, " , " l •c. f ~ ..,., ,. " ,.,, ,,_,, ~-#" J ~-" "'" ) V • .l __,. ,.:i U , 1- l. \._ ~ (' _ _,J J ~ ~ \ !kl j 

{cl) the (t2!Uer which it c:!'12:l!cm9ed; {e,) the repayrnent pro,gra1T1rri1;3 ,Emel thi3 lack of 

Secc1t1clly, she qu,astlons wh(~ther the ,sv1deincs is SL1fficient to shm,v the 

Applicant alter,ed its position in reliance on the n:;ceipt of tt1,s p:siym,::nr.s in 

question. She ss:1ys H1 1e P2rk\i1/2,y did not receive further goods ,and therefore it 

did not change its position. She says lf the Court considars it is iilequitable to 

,~,·rj,::,r" rec·1-nr,..,J"'\f i1•,, v•,/11~11,.:, o•· 01'"1 ·-·a1·1· tl-11·~•"'1 ·11·1 "('',,-1I"11""'1Ll 0l..,1n -~ ...... t1·•-·dB, '1:1/1'l"l'1 ti-,,~,. ~'"'''~\"",' ...,,,,_,·1101y ~• i.,~t~\,,..,, ! I !J• 'l !"._,.,,i V~,1,t\. ,~;,';} t,,.,1 ~,CJ,,,,,1,V .,~, I~\_, 

H,aspondran\ in these circu:·nstancss, the l.\.pplicanc acl:rsd for itr":' o·wn benefit and 

to thr2i detrin1ant cf the oth,9r crc,ditms. She said i·~ i.,vould be inequitable frn· 

circumstanc,es. 

I 't11r1-, t,•,, ,;.i..,.:::,, ;I" 1s·1· ,..,r•,rj PC'jll 0l,:i,,,,-1l1"' ,,,.,rr-1111·1r11' '11'"11°1'1''111 -:•r·1ce,.: 0l"i'"I r'"'ll 'Hie1·v 8ll ·1•1'f·c,r~'st"ir1c1 ~ ..... ~ ,I.) d ',_, .~' .. """ L a """ .C.1 1,, •• ,.., ::, ,... ... .. d J ..... a '..,J ~,j, t 'J' J ,) \! ' ',!. I ,,.C,1. ~ ..... ,,,~ .!;_ 

,, .. ;.=.bi'>:: ':·u· t!·ie ' 1'"1'a1.,rl R111 " i'.:.,\J'Pt"lllP. rLl,:;ipc:'!'t1•r'!'.::,l"'l't '111'!,11(~1.s, r~l'",,.,; ev•Qt,::,rl ,r.;::111c,~ ,j Cl()1 P,'1""1,d 'W.V 1L•1,,l.. ~ .... I, I ,~, 1.t,.,,.· .,_,-' JJ , .... ~ .. I._" ',,,.d~ ,l Ci~t ~,,,.,1,....,,,.~.J '4J ,._.. ~ .. , ... ,'lo..!. c:;:1. ! 

("()l'lf1r1, 19 ''LO e,,,,,··1si ev,,·,,::,r•,·t '1'',,1r ,•::;n,r1·1,::, a1·1,,1c.!"101•,;::,,tio11 r·f ·th,c"> 1''"11 os·1tin:·1 ·,n 4; ::igr:; 1·,.··1e., 
_,J "' \I - -•••~ • "'- ,~,,,.•,,,,ha,"i;--' 1- ~,,,.,\seef ""' • ~ .._,.1'.l.c ,..J io,.I' U ~'"°'' it-' ,_ 0, ~ 1.,1• - 0 
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application still 01..:tstanding relatin9 to the notices issued by the iiquidatcw in 

this :ompany liquidaticn. The :iquldator has rnco·,ered $39, l'o:o.t:~7. paid 

\Mill not necessarily be finally d1stenrnnsci by the rnatters h1?.rein, 1,Nheth1ar Ihe 

inland Rev,enu,a Oc:i.oa:,tmenl: as the ac1,2ncv of G,J,v,srr:meni c;in and should 
1 ~ "' 

c;ilovv a clear insotvent cornpany to continue to trade: from. 1 rm'! and then se,ek 

to recovi::r from an irnfop,endent 1Jart1,.1 a su1r1 of rn,::;nev on!v oc:id in the [ast \/ear 
' • _.J, ' ! J 

of that trscling. 

The startin!;i point h,:erein rnuf:it be the cxeclitor's evidence that it 'W2~ unaware of 

th1:3 cornpany's financial position ,and its outstanding tE1>:. obligations, and tlla1i 

evidence is not challengjed adequately. This means trmt th,e Court finds there 

is no intention of the creditors to prefer. The Court must thiran consider whether 

the pa.rUc;s:' ,3Ci'.3 raU1sr than knowlecl{Je, intentions and purposes, me,'.:'1nt that 

th 1.;: pa/n-tents '1NI?P8' oul:s1cle Uh~ orcl:na,y co1Jrsa of bus1n,,3ss. lt has been said 

in Burns v MacPm:lane ['1'9413] CU: H)l:l,"i25: 

"Tl· ·t'" ., ~v ~ ' ' ·• ;:, jl : ·I· •IF•," Mc, F,•I f tl· . ..,.,.1•· ;.·' ; ,I--, .,,~1 118 t i-:1rlS8,JdOI 1 1711LiSr. ,au ,,rllCI p r::,Ci8 d.:i pc:11 [ 0 18 tU b. lSUL,QU:S11:E: 1,.,1, 

ccrnmon flov; of business do1·.e, that it ;::.hou1d form p,art of the ordin2iry 
cours,(3 of buslne2s as ca1Tiecl on, callino for no r,12,rr1ark encl arls1ng. out of . - ~ 

no spedal or particuhar situation." 

scald that t:-1e tr21ns21ction must be exarnin,sd in lhe e1ctu21I siettlng in v1hict: lt 
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to be made obji.:3ctivsly by reference to t.h,9 st,:1nd21nJ of vvhat a:11ounts to tbe 

ordina:ry1 coursa cf busine:.ss 

" .... °'tile focus must still b13) t11e oniinary1 operntlona! activities of 
buslnrasse:3 as ~ioinq con1:;ems, nut respo:1S(;,S to i3binonnai finandal 
difficu:ti,'3s.°' 

" '-'I) •i·l-.. ,,:t ~t '::j rr,1·1r\.f l·Cl',(,"''1' nr -:::o,1'r1,:::.tl·1·11··,n ·t-·, b· a 5,:,"1d ·fo;1· 1·t'.r:;:l, '·t1·0 1/!· 1 ·t11-~1t 
uoo "~""""r"' 1,I jc;,, ~ i!"' U,J""" '-'J '-''Li;;; _, -...I • , .. , ~,';) \.,,I ,;:. 'U i..., {L Ii~ ... ., ~J~t.;;:;;, ·~' r C 

rele\r.ant o.:i~·is:derations should extend to th,s prior practices ,::if th•a 
particular cornpany." 

J note th,21 comrnents by the Respondent's Counsei about the faxed leHer 

procluced to U1,~ Court dated 25 Sspternb(2!r vvhich 1s.vas a rsnninc;!,ar that ths fillay, 

Jun,a and July accounts ·1.rei-e oven:Jur-:.,. I have alr>2)acly rnacle a 'finc!:n:J that ! 

1'1q' •·11::l'".:1?""•· j·,c:,c 1··11 '1"•:-,c11 ·c·ed 110, '1·11d 0 ne'1~,,ej,r.:.11'·,1·1• ,c.,,,,1'1<"!1-=<1~1··•:::. ,:,,.."' ,;:,,,-,1··1,··f··, "' 11
n' f.:'J ("',•,L1rt· ~,,: }n "'{~ C-,dil;.\~Jli fr c;.c1,._,, ,c,# .._oJ t ...i , ~ -.J ,.,,, "--'Jd,,,,. U\m .,,,__,, 1, l.,- IJ •• .._,, 1.._,.,I,_, l'.t; ,;,Jl-;-..1:1 Q 1 }' t,,j W ,1,..,,·\J' (~~ l..w 

'Nhethe,r th,esc.) payinents were outsicl 1?. the ordinary course of bus1nra.ss. Tl·ie 

e:vic:,ence is irn:,uffici,sn( io ~.2,U.sfy rne tllat any d,Bmand ·was madre f,:x pay1T1ent 

busin,as.~. I ~;1rri satisfiec1 that Esti£rn must h21v21 Ui,s, benefit :..,f any question 

b,ecausf) of its ch:'~positio:i rm.:.de by its Dirnctor rind not challeng,ed. I :am not 

s21t1sfisrJ that the:-e ·,;va::: an alteration of terms of trade because I do not acc,ept 



accspt Estes' Director's deposition that she had no knowl,edge and in,jee,j 

nothing i:-oints to he1· having lmov:h:;dg,e, that this cort:pany iNas in financial 

difficu!Ues, a1nd insolvent \,vhsn it '!:!8'.3 trading. Esh~s has prc.,ducsd evidenr;e as 

1'i1"1l n11 1;;, ,Ql"l8l"':(c'"101n of ·,,t,:' b1 1c::'1 1'·1c,.,c:;5· /,~)P l'-"'l'e1·1,::,~,,.. cr1' n-::n,/l"<l"·t·1'(1 ,Q'f't'"''"1i ["lf,,::,ir~,-:;, 1"1''' ·, 1T· 
1/.,:,,-;J l' \,,_~ ' r· •cc;, ·l. ',.,,_) ..... ''-'' I .......... ., ' ~J ..... r;..,). ·,-•c.J,.,.,, ~a ,.. (;J1J I c; '. ' ~~ I Ii u~\..h,;1· ·--·J.' L~ 

purchasers ~md the f;act thc!t it accord•e.d cr,edit to Parkway on much the sam8 

basis ai:, oU·ier purcha;,3er·s. Th,ers is nothillQJ Io indicate that Estes refused to 

continu"~ to supp,ly t:i Parkway, in fact ther,s Ls ,avidense prncluo:::d by th12i 

indeijtedness had accn1,sd. There is nothing from Park\Nay to indicate it \l!ras in 

difficulties, mi:.e!y ~o be unable to 02:v its a,:count 21nd/or conti:~m1:ilatina anv ,, I .1 -· ,., 

cessation o'i" ira1jing 2ind inde,sd it continued to trade for ,21 furU·1 1ar twe!'1e 

rn:,:;,nths after n1es,a payrnents '1uer,9 completed. Estes had no frnilire.r tra1de w:th 

Parkway and th,arisd'ore i1ad no reason to believe moneys it had receiv,ed in 

2;nd cla'!ived back thr&e years later. 

i,·1 rnr vif.Nl th,:ff= ca.n be no ar~Jument ·about trva first bNo payrnents rnade en 27 

[111a1y and 5 /\uc11~1st as theJ lali '1t/i 1:hin the traclinn IJa:tern of an••,,/ COiTtpanv. .,C1,s to '""' ., ~ • J 

t1~1e (,2tter tJayrnents on 2·1 October, 24 October, 7 No'f,ernber ··15 l'~ovemb,e;· and 

01·dinary cours,e of busln 19s.s. However, a:2 set o•_it, above, ih 1ere is no 

satisfactory evidence t:1at sat:sfi,e:s r;1,3 that Estes could have ackn,YNl 1ac!ged it 

. " t f ' . ! ' I ' ,i t' 1 ·1 ,, •,,;.tas recr2;vIn~J paymem s · rrn,1 ;;1 comp,siny vm1c; \vas noc so,venr ano , nus :1 -:e1y 

to galn c1dvantag,e ov,sr other unpsic: crecli::ors. In i'21ct, if ons considers Hit=; 

payinents, 1:he3: occurred '1 'l mor:ths befor,a thG liqui:Jation. lt is also :ifc.r;;ly that 
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t11e substantiat ~u1::-.pties made during JL;ne wouid not have occurred if thsi first 

payment had no~ been rr1ade. i then;fore ·;ind the pay:-n,ents '\NGn:; rnade in the 

Oi·d·i,~1:'c)r.[ ('f"'LJr•,;;,:;;i ,oi-F '1··,L1c•·11·1,,-:=.c;:,~ ·~•·1rl !'•!·1rJul 1j ll('''l· h9 c::e"' -=·s·1c'•-' ,i ,;...,, Jr ''°r,c,.J' ''""'""' _.,, ., .~ ~·•--1.;.;J ,~u ,. ~:> ...J Li ,.,;;, l «::JJ._ l-~ 

CrnT,p:anies Act Tr:e quesfa:m 1vvh1sthsr the payn\,:ff1t ha'S bsr&n if~celvecl in good 

In applying this Vast i am satisfied that the payments \vie,,·,::1 ns,ceiv,sid in ;iood 

.,,~i4 l·1 .-.,,,·,,1 'ti',.iere· 1,~1·:i'-" 1·1·tnc. 'ti"l 11-11j· i'~:.:1',::1 t',,',·1,<'."I ,i~n:,TIp,aI·I·•1· 1111 ""-'•c· i1,1sr11 !•.t~r't .. \i1·1~·1r,r l''',1'1'•• ·1·1~,,::, IOclu C:,. lJ J ·"' , l1 C • .,:1 . d\.,., •""--· , ,Lf,., l\..._, \,., .... -- 1 • i \!.IC,,,,,J ~ - L _, •. i' a Ld ..J-~J ~ L l\wo' 

,L\ppli,1.::2int did not supp!y further, thr-2-re is no 12:,.:idencr.~ oi' r,s{usa1 ·~o supply and.: 

U1,en2: is sti!J H1e possibility Parkv,iay coulcl have sf.ii! pu,chasied. Tr1e act of noit 

supp'.ylng further clo,as not deprive Estes of the, right to coH,i:1ct ltha paym,snts 

due. Secondly, the c:rGcfrtor's: evicisnc(• \vhich ls no1: cha!1en:J'8d and upcn 

'.Nhich the rnrcactor has not been cross-exan-linsd, ',Nas th,at sh,a riad a 

n3asonab!y he1d belief in the right trJ r,eceive and hold thes1:.:1 payrnenl:~. ThiPdly, 

not believ13::I sh1a has to acc:c,unt for or cmFer a loss. I have a;naa,dy he!d 

the cornpany. I bt:1lieve th2:t Estes also v1ould be m1U!:led to re!iaf unde1° s 2'EJ6 

of the Companies Act 1 !393. Mrs Mu~1r h2s said shei has reasonably held bel!ef 

i1"· ·1•11c, dn11i· tn n:.1·~,~'1'\f'""" 1t'!·7,:.;,,:,,,-:, l''iri:,IJT[P'l1'~ ll1•·1p ,-~(·1r1·-,,,,..:i,·:v ,,, •;J<:.; ("'("'l'l't·,,,1L!C;l"I ,,.~,,. l·r,·,1,··1e 21-·1c'I u JU v "';::;l ~ v "~,.,\.,, '-"-" • "-•·=).,,,.,, 1 .... c. 1 " ..... J .. , .... ,, l ~ i ......... 1 I-'-·~ "i 1~, ..... 1 .. ,f..) ,1 v llJ ,1, ,c_L , ,, 
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position. Fourthly.) iha inequitableneiss of ssttin~1 as!de:. Finally, ! tum to the 

find in this CB1Sr.1 there would bf1 inequity. Tll(: crnditrn·, frte !nland Rev,:snua 

Department, vtr:o could ber113fit from. the s,sttlng a2:lcle, t1as ccntinued since 

trnovvl1eclg,e crf this company's insoivency in "l 89'1 when GST w:ss not paid, to 

continue to allO'w it to operat,a Emel Io recover at the benefit of fl sma;I 'rr,adin,g 

irncorte:nt indicator of th,:e insolvencv of the companv v,'hich shoulcl not be 
l "' .:l 

-:ili,,-,,,,,1°d ·to 1"•0·1·t·11·1u1':l ef(""'· ,·~·,,1··•,(::,,l'"':,·tc., ::'.:lf')1j c·•1;-0,'.".'• 1 "•11.r°1tl··r .,.1c-,,;::, 1~1 ol,·,,1·1(·· ·1~ 1·11·11l°l ·t 1'c: ,::,,ff••:",c1··1·1,·"'I'' ~1tf,01\r r.;:.,1 ._,- .,.1 ..,.. l,..J - ~•.,,. C'.:t i..,.- =::;i ., J,,_.,,,,.,ii 'II ,, Ll ,y, 1_,1._,,:,._,, ..., ,~ ir;;;, U. "'' 1,_.., C-, 'I. , ,;;:,- ,.\ 

rnisappropr;ating moneys to wh1ch it is not 1enfrt!e~:L The inl2:nd R13venue 

GST and PJJ,''fE shoukl cm 1tinu1::) to carry cin business ov12,r t1 lengthy pBriod 

when the ln11:md Revenu,s: DEir:artmeni has the 1xivil,eg,ecl positicn of be:ng ab!:2, 

e21.ch s;b:. 1T10:Tths, to id1.:::ritify these del::its '.vhich are O'Nin(: lo Governrnant end 
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which sire nci: ornfits but. ;-nonevs psid b1 01· i.v1thheld frmn cwdinaPi lnclci:-1ende11t 
I ~ ,/ _,, "-

1~\ppiicant is ,antit!ed to its costs of $2,000 plus cll::.iburs,eme:nts. 

I thank Counsel frx their car,afr . ..iliv pn:?1:i.ated subnnissicw1s, casr,:Js anrj bwx:!! 1es on 
c. u , 

2 dsv,s1opini:,~ an::• E; of la\M 21ffecting pari:icuic:r!y srnai! tradern and lousins.sses 

vvho:se profits aria lean. 


