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l L "' ' /:' :l" ' · • • ±' l ,I (' 1 , J In t ],e aosence o:t a clear um mg o:i: nDvatwn, rt remams "Or t ,te 'J 1en:mc a.nts to persuaoe 

me th8i: the pl:iinti_ff ha~ no goo:6 arg~J.able case, aa e~isi:::ntia 1 prerequ.i:fr1>:: 1f a Ne,,v 

Ztaland Cm:rt is to ·:12surne jurisdistion where a defondct11t challenges jurisdicticG. 

l1..ppltying the principles developed undr::;r the former Rule 43 of the Cude of Civil 

Procedure concerning applicat;c,m frir leave to se::ve proceeding~- outsidr::: the 

,;;ase"' requ1re::;, more than vmu1d b,e needed to survive a1:, application to strike (i,u1i: under 

The e::iscntial faGtual issue3 an:: sharply in contrast bet,1veen the plaintiff and thr:; 

d' efoncb.nts. 

three defi:mdants re::rl::!: en its ass,enion that i'~ had cofftrac:ted vvid1 Prinl'~, ~hat it cl.id not 

rer:::eive payn1tnt for some of the goods supplied in pursuance of those contracts, that it 

mves no wbst:mtial sum to the no-w defunct comp::i.r1:r w1der any purpcrteci 

counterclaim and that the company 101as dissolved at a time v1hen the defendants as 

.... ·i• f-p . 1 h b . - d d . ' ,5,,;;crt,'.ary ar:cl ( trectors c nme ,cnevr t .. 'it a su st2.ntlal sum v1Es .u,e a::1· owrng to tn::; 

1 ' 'i"'' 1 'I 1 .J ·1 • , , I " .. I p,funtcr ::me, J,Em;Lle ess a L,•::c .. acat1011 co CJ/; c,:1r,trary was compL::ttX . If th~ trier of 

.c , · ,, 1 • ·, 1.. d-, · ] 0 , 1 ,, ·< .,, r,· r :l 1:::ct mt1mate!.y oetenruEes tnat fr,e ,· 1scuss10ns to "N :llcll _r'./Lf ,1 aa ":-'1J':'.er en r,;:L:ers ,Utt 

hi • .c· -, i I · • "" o i.. ,,r 1 •r ,. · f' ~ · ·1 v" en ar::: conLnE1eo uy :H':1 lett.::r or b 1•Aay Y::il, m act occurreu, theE U--:; ~)lti:c<c,me 

may b~ 11 flndira;r of r,ovation. If the Court finds hovvevcr ihat the evidence concerning .. """"'' _, 
fae discussions aLd fr1e Jett,tr axe unreliable th,:::n the ea.use~, c,f 2:ctlon alleging 

n,~gligence \'i.rould seem viable. ..As has h:;en fo:ceshadoi,v;:;d ln tbc1: tarEer prc,;;;,.;edi:1gs 

Court tforl thtrs, ·1;ven;"; in fiict ne: con'.n:u;:;ts betvveen the phdntiff an:! Prin:,':: ·1vvhicb coui.d 

As infonr..ation has begun to emerge in the: 

tenable than it 1Pas at th;; outsc;t of the: dbput .. :. 
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pr;nciple beycnd reliance on c:ne ·,,;vho ha.s a special skill ,ud undeiiakes to use it f:x 

anoth3L There i::: hovve'/'er room for argument that th1;; phtintiff vrn,s in a peculiarlv 

vulnerable posifton, thi::: i•,econd de:fiendant k:ne'v that th1s 'Nas so and. knc:vr that the 

f . , b' {) a.ct:.011 xs argua -1e. 

Th•:: cl:::.im in deceit against the se,:,c,nd de:fr:ndant falls• into a similar category. The 

pfa'.tnt~ff' intends to rrove that the :}econd defendant knevv that Prime did not ha,,e a 

valid C(H.mterd2.im agaimt it (,;;xc.e1Jt r1os:sibl"1r :frn- a relc,tively small ,,urn\ In continuin2: ~- . .t ~ . _,, .._, 

to negotiate c1fi:,;;:r Prim,e had b-::er:. (:.issolvi::;d he k.nievl that neit:1er h~ nor he nor Prime 

had any intention tc, s,ettie: '~he company's debt to the plaintiff Ceirwequently, it is 

cdleg~d that Ivfs Van Heeren v,;as not honest in ht'.': dealings 00.1ith the pl:::imtHf and 

mxecwer, 1hat the Eegotiation:,. c::,ndu,:ted by him continued with the intention of 

preventing the plaintiff from filing proceedings against I?r~me uri.til after it had be1;;:n 

dissolv·~d. The plaintiff here pleads that ·Lhe second Lfofonciant' s conduct was 

:fraudule11t, J1at he ki1e·N the plaintiff v1ould rely on represen.tations made by hi:n and 

has sufferd damage as a consequenc.e. The facts as pleaded by the plaintiff encompass 

the dements of the tcrt of deceit m~d give rise tc, 2..n arguabl-:: case. 

The seco!1d defondar:t ~ubmits that the d:drn. thn( h,;:: m.ved a fiduciary d1.rty to the 

plaintiff to refr:1iln from conducting bm:::E:lf in ~i rnanner contrary to i~s interests ean:nm 

, ... , , " ('l ,.'" 1. ' ~) 1 ·- .• .. ..,T r ·i ·1 ,., -. , •.. "b·t· -,r . " t,orpm·anon . Y·)4-.:::s . :it, t-L1.i. Le,. at ,u b1 JS C r.Eu-:i: 

.. , the fact that 1J1e arrange:mr::nt ic,etwten the pa1ijes· was cf ~t purely co111r£Iercic1l kind 
and tl:s.t they l::a~I (!:ealt at an11.':; length and 011 an e:;wil fc,otiI1g has ::ons1stently 
been regardd by this Coi::trt as an irr:;:.ionar..t, iJ no[ de·:isicte, in indicatir.,g that n:, 
fiduciary duty arGse. 

not those cl.rising oLr: .'Jf a usual ,;:on1.n1trd,1l re!atior:ship, The sec.t,nd defi::ndant 
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plaintiff relied on his standing, reputation rmd prc-mis,~s. It fa not "I.Vithout sig11:ficance 

t1mt the corrunercial activities betv;reen the plaintiff and I 1rir'Je began :follo'.vbg the 

intrcduction c,f the se'::cnd defond::omt 2.s ;:i rnernber of an official }kw Zealand trade 

d . . ', 1 • 'TI l' • • "t... ..i • b ·· J . r• '' . ·, elegatwn to h.1gena. · 11; p :iimtn. IS ov,meu by t w /· g~nan uovermnent ano nug,11t 

therefore as~:ume that comrnerdal dealings becvveen it and :Prime ·would be conducted 

·,vith tbe l,trno3t good faith. 

The p1'aintiff submits t!:at the usual f:ipproach to delerrnmmg ·,.vhether there is a 

fiduci:1ry relationship m a ccm,mereial context 1s to dedd:e ·'\vhr:::ther certain 

char:::,:;te1·istics ,si:-: presenc 

Gkver, 1995 at :; .9 tbe learned author .~uggests thst there ar,;; fovr primary 

chara1.:;t,erJ.:;t1cs: 

L de.scribed 2.~: the '·'pivotal 

el1;:mrnt and sine qua non of fiduciary relatiom:hips." 

L That the relationship "N3;S a consequence of something entrusted by the tmsting 

party. 

One of rdian•:;E; bet\veen t.he p2r~ies. 

4. 'Tl'1n 'l'J•3r-1--v ·truc·•l•."'Cl1 11<:>1<. f11e r·;g-11·t ·t,~J ey,o.r,~1··~1"- 1')()1 'TiC-['-, "l[ ,d:'W'"f''t 0Lf'lf't<; ,;:1l1ir·h ('.~[1'~ ',1lt1"'r -'-~ ,1.,, 1: f, .-.J ,._, ~.., ,.,...u· .., llc,• . , ._,__'-=,.n..~.,i w,v l .(', -..., .• ,... ..1.,.., .., .... -.. ,. _ ._, \, ~~1-.1 ,,,.t., "- - ~'• 

tne le1rnl nr oractical interer;ts of c1.n,c1theL ,_,, - .J.: 

'I:he plaintiff subiriil:s that aU four are: prese:nL Gisen the mar;.r1er u1 7.rhich the 

wmrnercial r,~lat:.on::;hip v,1:3,s ,established betvvetn tht plainfrPf and Prime the repc,smg 

of tmst and reliance by !:he plaintiff would sePm. to pose no majc1i di.fficulty of proof 

lvfore arg1..12ble fa the questirn1 of ·whether the pivotal characi:erisfa: of vncl ~rta.king is 

se;,;ond deEen:.::larn: ,Eid the pbinfrff cc1:~1prised 2-n tmd,:~rtak.ing to ai:t 'i.Vtth such 

refrain :from c;.;::,,nd:.icting the affairs of Prirn.e in sud1 2 W3/ ths.t ~he pbinthf' s f'O'.,iticm 



,.;vas undermined. In counsel's :c:ubrnis:,Ion this is. noi: a simpl,i: question cifundermining: 

by the tirn.e meetings took place concerning paymr;:nt of debts ;:he plaintiff sc:..id 1;ver-::: 

due tr.1 it the second defendant l1ad dissolved Prime, the''~bv d"'i'.~."'T1•inot.·'·h1"' •1I•~:•1·•t;.,3·:•,~ _ ,.n. - •' 'c.-'-•t'• '-' • ,b _\J } tU,,, .'....,Jc.,._ :;J 

clalrn ahog::':ther. 

The 1:,laintiff m:w fa.ce diffkultv in D;:rsuadirrn; a •Court th:,;.t the second def~ndant had a A • ,, .i.: ,i,_ 

, T • ..1· , • 1 . . rnrht tc exer,:~1se po·Ner er ,.11scret1on m tfo atwn tc, 1t . In rhi~ plaintiffs submissim1 ...., 

because of the relationship betv1/1;:;en the second clefondant and 1::·ce plaintiff, Y,.'ln Heeren 

ha.t 

... a r,pecial cpponunit:,r to exercise the po•;;r1e, or d.iscretion to the detdment of [lh~ 
plaintiff] who -..va.s according1y vulnerab:e to abu.,.,:: by the :fiduciary of his p:isitior. 

95-97.'.l The underlving fa.cti.rnJ allel!,atirm is that.. holding hir-1self out :,ls a resnected 
,I (= ·lie.. , ,.,_,,, ..L 

··he second defendant ntgligently ci:· frau.t'.i:dently failed to 

advise tlu: ;J12.infrff that the: compan:,1 of -which he had ccrr::~·oi w2.s no loi~ger in 

existence, thereby defeating the plaintiffs dalm against it. That amounted to a special 

opportunity tc1 exerdse povver or discrr';tion to the plaintiff's detriment. 

allegatim~LS do not b m.;r vie,v fit s.quarely intc the notion of a fiduclary relationship 

• 1 j " " ..i I I 1 • • "'C' oet\veen t.1e secorn der:enuani: anc, L1e r.m.ntlt...:. Cenainly if p~·ovtC!, the 3Jlegation 

concernini2 the second r:lefond:mt' s behaviour ·1]12:ces his activities -well m:tside t:·iof;e of 
~ -

:::, nonnal commercla1 deQ1.fo:9'. But tb:1.t is a difforent nrn.tter fro:11 suf·:2;1~sti.n•2 th•it ·1:here 
. ~ ~~ -

• ' , 1 • l d 'bl ' · ~ ;c· 1 · 'T] l · · er • is a re1~1i:I('•HSHlp as c.::1se an. Tespons1 1 e r4s tnat ci:t a .tlC'..:ciarJ'• L1::: p amtru: may ii',!ave 

commercial communi~y, 1::-ut an ird'r;reace 1:::annot readily bE\ d.ca,:vn. that th~ rlaimiff vva::; 

01;ved a spr2:ci2.l fiduci·1ry duty by him. 

•1·'1 , .• :! . . 1· . f' l. I 1 l '" . ' , .11e 111. u.r:1ary oo 1gauons {) ciir;:ctors aave 1orig )een 1muted.. In :Bath v Standard 

I 1':Jsse my decision npcm 111-:: brcc1:ii p1inciple irLat direclms :s1and. in 3 :fldudz,.i-y 
position only tc, l'1e con1;:::;::my, ,:,c,t to the credU:orE of the c:ompany,, 11ot e'.;ren. to 
inclivL:Iual sharehc11c1ers o~:~ ·d1e co:n.p(u1yJ ~tUl Jes~ te:1 st.rc1u1g,~rs dealing ,.:vith th1;; 
1:ompanJ. This pri.,s;:il)le arpEec; eqlla!ly ,vheC,er foe relation },1.~twe,~11 tte r:orripany 



and the s-1xcu1ger is one 
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said: 

or is one of 

for 

It is of c':lurne tn;.,;:. that a company act, through it5: dir,:::ct,::irs. But that does not 
i1PlC1lve the vc,,oui.vu that if 3, breach of trust i~ corrtrnitted a Ci)Inpc1n;l;; 

its board, ~•ecs~.w~c-,c. ,. Cari mnintnin any action against the dlire:tors h, 
of s1.2ch breach of trust ()f course I except H:e case 1Jfifo:re trust can 

b~ followed into the h2;nds of a 
arises here~ 

Re \Vnndrnm 

9 Jest:,d Jvm. at p 32:B: 

But directors are not t,.11stees for the credi::ors of the company. The cr;;;ditors have 
C•ertain rights ::1 company anrl it:, ns•-,uw·.,, but they h2,ve 110 greater 

,:inly those 
winding-up. 
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or 

and 

In the recent case Yurlkong Ltne LM v ReirHfob11.llirg Corp of 

:Find Others J 
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outcorne m There vms a clear breach 

plaintiff 
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to 
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\!,/here a pers,::in by 'Nords or conduct Y•010,r,~,,,,,nl' it to be ·1•p,~r,,,equ,,r1 that 
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to anyone with him 22 an on the faith of any 
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-,·,0 ••1 •·•1·•00•,m 1·"',,-' to have, even he had no such actual authodty.[E,,nphasis 
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noi; dif;cfose a bas::1s f:or this ca1Jse of acticn. As the l)laintiff doe:.s WJt therefi:ire have an 

anruable ca.s.::·, this cau,%! of action must b,e E,truck ,:;,ut. 
'--' 

Unconscion2,biJity has be(;:;n defin(cd in Youcirm (~d) Equity, Fiduciaries &, Trusts by :f:l' 

]- p· . " ., ~ d . . . 1 " ) nm. m · t;1:: h ucrnry prmc1p r:/ : 

In its primary :setting, its conc:.ern is with relation~;hipf, (ordinarily, though not 
rn:cesc.;a:dly, cuiminatlng in ,;ontractual outcomes) in vvhic:h both patties woulo, EIS a 
matter of crn1:rse, be ,expected to look after their cwL iirrterests in sheir de2li.11g inie,c· 
3e, but i0: which ::,ne party, because of hfa ovm, circumstances or because of the 
refative: ~)osi'.i.Jns of lcoth, is in fac,'. unable to conse,ve his own Imer,ssts. That 
per2on i~, Tr,u1lnera"ble-. to exploitation, and o.ri occa~iou, to 1nartlpulatj~.01l at tbe hands 
of the other. At 1eas1: 'Hhere lh:::t oth'.'or la:wws o;: has reason ii:o I,.:r10w foat 
vulner::'ibili(Y, the Courts ,,vill ccm1tr;nance claims th::1t the ot.hc:r should be held 
responsible in some rneasurn for 1:w protection of the vulner1ble party's interests in 
de3.Iing betv;,;;en them. 

The di~achantage n.mder ·1Nhlch the plscinfrff Iabc)ured in th;=,; present circums'1ances rn 

tlwt ]?'rime vvas dissolved -,;\Jithout 1wtice t'J it, the pfaintiff coulcI :1ot reallsticalI:,r have 

le,,med of its dissolution. ,,nd a d-eclaration lvas made indicating at dissolution that the 

cornpany O'vVed no debts to any relevant entity. Thus, the second defendant as the 

I] . ''.1'." ~ -,- • 1 :l d nl . c ' 1 . , -1:·• '. " coni:ro mg orncer c,t k1nm:c lch. a , uty not Cj y to r,ot11y t11e p amt.1t· 6.3 a cremtor ot: 

tl~e 1Jlaintiff 1;vh;ch \voukl if::xceed the p,laintiff' s c1airr·;, b1Jt In 1naking or 1:iermitting tht 
~ , ~ 

decl:.:raticm to be made at dissolr.ition the st:;,:md 6ei:1~'.::v.fa.11t acted in a rmrnner which 

vias unccmsc~oD.abie. In oico1urnr v H,u·t [1985] l NZLF. 159, 171 Lord Brighrrna.n 

said: 

"Fraud'" in .i,::, 1;:quit2tble cont,ext ,joes r:o'; mean, or is not confined t:::,, decei1:; "it 
means an unr;onscieHtious use of the power arlsing out of the clrcumsra1°ces and 
conditions offae c,r:,nUac,ting par:ie:s"';, :/Ead of il:<,'ksfonl Y I\i:fo:rr:i~ (187}1, S C'h Ap~J 
4gLi, 490. It is vicirirnisation, v,Iuch c,m Gonsis[ either of the activ,e f,:"-ior,ion of a 
beneilt or lJ1f'; pa:,sile acceptance (sf a benefit in uncom.cionahie drcwmst::,Eces. 

This cFctum v12,.s adopted in :NiclhoHs v Jts':iup [1926] 1 NZLR 226 (CA) rier C'..::,oke :P. 

at 227 ,,ncl is one 11rvm ,vhich the ~:ilaintiff m2.y bas,~ an argu.able c::t:3e ag2.inst tn:;;> 



due to the se,:::ond defendarJ',3 1.ui.co~1scionable cornfoct, to particicr12.te m Prime's 

liq,.,idaticm. On the facts pleaded, this ls ar1 arguable cavse of action. 

I(n,,JJvvuillg_ll''(Sf,~eirut of ~nllJ:H'.QJJtr dns1tI'fib11rtfom; arrnJ afo:Jlllatuon of pro7J1Eorty ,,vftth h1ten1i 
~o defraill!d tg·',~rmors: ~1even~h and eigJUJ'I. e~mses of aeHor w~1t the second 
plefeN1dan1t 

The~e allegations are directed at the assets ·which the plaintiff..; claim, but for Prime'::? 

dissdution v-rnuld have be[:n available for I=-ayment of its d~bts fr1r srrtel traclicng. 

Provided the p~aintiff establishes the second .fofer~chmt knew of the existence and 

extent of th(~ i::lebt due to it, in the light of t!:i_e first defendant's ar~1ended s.taterr1:::nt of 

claim that "distributions "Nere m21de :frorn the a~set,,. of Prhne t,J l~s shaceh:ilders, and/o,r 

to persor:s or cornpanies nominated by tb~ .second defend act" the f bi miff has an 

·1 ~l . d , ". arguab e. case ior see-cmg srna;5;,;:s agamst 11:.m. 

The remaining causes of E.CtEon are, against all ciefondants jointly: 

L 

Th 1 . ' f h . ,. ' . d . -• . _J e wrongs comp_amea o - are t ose m negngence, oece1~: anr unconsc1cmable conuuct. 

\Vhile conspiracy is ncterieusly difficult to prn'1e, it is open to the plaintiff on the 

Pie:~td•::d facts ta do sr:.'t. The ca1ise of actior~ aJle[:ijng c.ens•:ilracv do,~s not add &ll''/thinq 
!._; ...... ..I. ,., ., ,;,:, 

ne .. _,,; to tI,,,,,2. fondan1Dntal chh1~1.s against e::.ch '.Jf the three dete:1d2.nts in negEgence, hit 

. f: . 1 ·1 ,.. :i . . 1 I ~ ,.i • • 'l . ,.. d · m so ,,1· as 1t c nnvs L1e tirDt arn trurc c e±·::;nuants 1nto ·;:n,;; al eganons ,:n . ~ce1t or 

urn:::onscionable conduct ncc:de prinmrily against the se::ond defi~11da1:t, ii: can stand El.S 

an i.r~dcpen::ient ::;ause of action. 

'TC 't" . 1 • h "1 ·1 ' :1 . " 1 . . • . f' " " -1· ., .. the alega1::i.cn i1ere 1s t 1at al cetenr :,nts J cmt y ra:~t1c1p,.teu m rauC!ul-:.nt c,1stn::iut10,n3 

in br122.ch of 2 .. duty c:,s directors or contr .. :illr~r::; of '?dme to refrnb frora knov,ri.ngly or 

the c'.Ssecioa that ~he plai;Jitiff :i.:s an unpaid creditor 3hi=rcjkl 1J.ct :iu:rve been releg2.tred 

,-. • I O 
" " •1 11 • 1 •· "'1' a: Cc1USf;; or act1,:,n wm::;tl 1s av21.1 a:i ,::, to tc1'e p aurt1tc 
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er} ' 1 ' • • 'J 1 f ] • • " • 1 • •t • ·1 • 11e :tm,. cause o:t action agamst aL Oi'~..:enl ants Jomtly tJ'.11;1,t m:::tn 1uti,)ns v;ere mac<;;; u1 

breac~1 of El fiduciary d1.ri:y does not surviv:3 the striking eut -:if tlw· prirn:iry allegatic,11 

aga!l:.~1: ;:he secoi1d defendant personally. It: too ~Nill be struck: out. 

The serxmd defenda,I~ submits that 1-.Je·.v Z:1,";aland is not th,:·, apprupriate fomn-1 ;forth:' 

resoh1tion of the ditipute, primarily on the grounds that novation lms cce:urred and,. as a 

r,ssuit, the ('.ou~-1:s in Belgirn:n ought prc1perl:1 to determine the is,mes. In the absl:'.nce cf 

f~ 1· ... . , :l' ., . h . 1: E . ,, T . . I' a ·iri,: rn:g er n,:;vatwn, the: present :. rnpt:t·~ -,Nmc t 1s ·, ;;tween -~ nt,::,rpnse J\ atwnale J;::r 

Sideruigie and the E',,~c.retary and tvvc directors of Primf: has no connection v1ith 

Th~ ccmtract to supply ste1.:l (if there vra·:; one) Yvns bet•!i1een an Algeri111 

company and the Ne\V ZeaL.111d regiE:tered company ofVJhich the three defendants were 

officials. 

T'.1e :fi..mdamental principle underlying an application for sta:{ of proceeding on the 

ground that some other fornm was more appropriate ex~e:nds beyo11d the concept of 

n~ere convenience as implied by the term "forum non conveniens." In his speech in 

Spilfatbi ]\1a-dtirne v Ca:r,miex Ln1 [1986] 3 . .&Jl ER. ~;:43 at 354 Lord Goff of 

(:::Ju::-vdey ~ununa:·ised the principle: 

... a ::tay wi.H only be granted cm the ,ground .of forum 11011 co:.v::n.ier,s wliere the 
c,)urt is rntisfied tlmt there i5 some other a,ailable forum, h9,;i1112; :x:impetent 
jmi:,dictie,n, ·wh.kh is the appropliatP; fonm1 for thi; tria1 of the actlon, ie h1 T;vhJ.:::h 
the· case :r.r,ay be tried more su'iably for the foteresc:; of an the parties a.11ci the ends of 
_iustic~. 

The New Zeahmd Court of A.oDeal adopted this rrfr;:cinle h Lons: Beach HoMh:1.2:s y 
-L ,L ~ .t" _t- '---' Q 

Tb:; 1:,urden of proof of that rest, on Lie: defoac;:a;:rt. R.elew:.nt ::,mdderati,Jirt~ wili be 
conv~nienc,;~ and expense: fhe places 'rvhere the partie:~ resp1ectively reside c1r CS.Try 

on 1cu·sir.ess, the Imv gove:n-ii11g the i:rn:1sactiorc, ··.vhat is tl1e "na.J .. it2} forum", ie, th2t 
Y'<-ith vib 1:h the action has r:hr.. most real and established ccm1e,::cion ::i.01d w~1ether 1:1 
~-le"w .2:C::aland f:mn.n c.ff.er.s ithe pfai11i:iJtf a leg;ilimate p,crsor,al. 0r juri:Ec~,J 
rtd"Iantage. n,,, 



'lv7'.1en :.::om:ider~ng the factor::; of ~onveni;:;,nce and expense, the pbir1tiff con::ed•cS that 

fa,e cost of calling its witnessts ·who are based primarily in Europe or 1forth Africa 

·1 ·• ' j h ,. b . .:i • B ' . \VOu,ci L:e more rno,, erate wtre t e mspu·ce tc, ,e tneu m ,e1gmn1.. 1'fonethele:is, it 

submits that the issues concerning the debt are relatively sb1ple and for ,:he most -oart 

v1iJ be proved oy cic1cun:1enta1y evidence. 

cc,nven.i.en.:;e of the trial is n;,:Yt a factor 1,vhich should be gi,;en much weight in 

dekrmining the second de:i~ndanl:'s app'.i1cation fi::n: a stay. It ls the plaintiff ,vbich 1,vffl 

require mDst of the v1ltne:::s,~s and \vho '>Vill tht:xefore bear the expense and 

inconvenience, The latter factor ls 1w.doubteclly correct. Hm;;,e,;er, s:1ould 1he, pl?ifotiff 

b,s '.,\.i.::cessful in Its claim then th.e prJspect of an ,3virnrd of costs a_gainst any cf the 

d,~feadants is a factor ·whicb I n1u:st take into :lcc::,xrnt 

It i,:, ::Jso 11e~essai.y to cc,,nsider th:~ impa.ct of cc,r:vemf;n,~e a.nd exp,:;n:;e on the 

defondants. T'NO clearly reside iJ·,. New Zealand a1~d one retclim· substmtial links vvith 

fais country. It ,can be assumed ::hat a nmriber of their suppori:~ng '>Nitnesses such a::. 

1)·1·c•·l~c.n "1° 0·11 C-11 't' ,+,.: nor·" ·q7 Ot1l d f("'':1a1 •C. 1·11 th ·1 ~ CG'l''1•1·t1-;r i_.!J. }.!__'1"-1.,':,,;), ~f..!.. <1,- .,_ 1; ..1.0' ,J:, l/t 1 _ '0U ·y ..:.L.:) ,.1 ,, LJ. -} • 

I also bear in rnind that althcmgh the second defendant [Jl'Pser;tly app1;,arn to resi,::!e i~-, 

Belgiur:-, h,~. msintains very strong GOnHectic,ns v1i:h this juris:-liction, both at a 

ccrnr:i.lerci2,l a;:i.d per::::onaJ ieveL The,.-e i.; no~ thereforE tht sarrn:: n,~ed to pii::/:e:cc him 

a11d r"'rrnure thz1 t h.::. i2 not brnught tc (\w.:~t in a '.3:t2te vvl".o.se la·.vs and custc,rns v,,,ill 

unfamiEar to him. 

' ., 1 c l . l . ,, ·1 l B l . ~ T '7"1 , ( 
~-!.. 111.:rt:1er :i:::1:cf.Jr vn.1e,; 1 rn c,,1 importance v_;_1et 1er a ,,e g:urn c,r 1\1 ev.r ._,ea ancl ,_:c.:1..:.rr 

determines the issue': in dispute, is that the Court •Ni11 ~le1::d to ccnslder the application 

cf i'Uger~an law. If the m::rt;~er vvere tc pi"1),:::ecd to hearing in Belgiu:_-n, l,.t)1Never, tha.t 

c:ciuct ,,.vould b,~ obiiged in addiitic,n to co;islder the application of r,e;l,evant 1'-k,.v 

Zealaml lav,r. Cost a,·d convenience fa,:;tors favcur the }fo1N Zealand fr:rum. 

'Nhen consid::ring \vhether New Zealan~ offors a legitirn,t:e p1~r::,om1l cw juridkal 
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