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1. All parties have agreed that the Court can determine all questions of costs, 

disbursements and witnesses' expenses on memoranda and without a hearing. 

2. In reaching its decision as to costs, disbursements and witnesses' expenses, the 

Court has: 

(a) reviewed its judgment delivered on 10 September 1998; 

(b) read several times the memoranda from the parties dated 19 November 

1998 and 22 January 1999 (plaintiffs) and 5 November 1998, 17 and 18 

December 1998 (first and second defendants) including the authorities to 

which counsel refer; 

( c) the authorities collected in McGechan on Procedure as to costs (paras 

HR46.05 p3-67 and 46.07 p3-69). 

3. Factors ansmg out of counsel's memoranda particularly taken into account 

include: 

(a) the history of the claim up to hearing, noting that costs orders have been 

made in relation to a number of interlocutory applications; 
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(b) the duration of tht he;:;ring of 20 headng day~; (;wd in that regard the 

Court notes that Mr Chanmnn is dght m saving- that the substantive .t' ._,,. .,/ ,_, 

h,~ari.ng condudtd on 20 1',1arch 1998); 

(c) the complexity of the claim, pani;:u.larly the fa::ttwJ ,.:ornpkdty. :::t i;vas 

o:.:ieady a rnajor claim for a,ll parties and one where the partiel refpectiv6 

vie'WS v:.rere supported by extensive expert evidence. In essence, th,;; 

es,'.eff1';a·1 l-'.n11f11· •''l· ·1;v~•" t...a,t•·'T~•P•Il t··,:vn, I!·1pe;1··1' "'S ,(·•·J r· ,·ltrc· r'.he,;, nf ·1+,0 or1· "'S.) ea" 11 ,.:J, C.- ,.l •V· "'' I,' '-"'\,t,.I lJt_, \1'1 \.•-... 'I',"-· ., L···~ Vt -~~ . .., ,, ··- .... , .. _! ,..,.1~ 1,.,1..:c.' ·- ,..,, , , """"--

backed bv exnert evidence ,,,.nd all of which n:c1u:red carefi.il evaluation . ., ' 

}i,:'.ither thi~ clairm nor the ck:fen::e~; could be chanvcterised a::, 

misconceived or groundless. V1.Jhiht there may ha'11e been some aspect3 

of the d ::fonce ev:,dence ,,vhich tcn1fc! cut to be ofiesser importance 211 the 

he2,ring, ll1e Court take the viev.r that it is ,,::v,erstai:irig the cas,e to saji thai: 

'the defonclants adopted a "Rolls Royce" approach to the claim; 

(d) :he amount in is~·tie, $7 46,.291, ancl the fact that it vvas reduced by 

4. Attempts at s,e'.ttlement. The first defend:mt1s C:rlderbank matv:::r appears to have 

been a reascnable first st.ep in the settleinent ;:Jrocess. The Cm.:,1t accepts the 

plaintiffs" submissicns th~.t t1.1.e second defi:,nc!ant1s sdtlement proposals 0v,ere 

never lih:ly to be acc,~pted. Factors outside the US'~rnl limits of litigation appear 

to have irifiuemx:d the parties. The Court [1.pproad1.es the question Qf cost:; on 

foe basi3 that no realistic attempt~; v;ere m2,de to s~'itle 1:1e chlm. 
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5. The scale, even though it is well-recognised that the scale is now hopelessly out 

of date. 

6. The actual costs incurred by the defendants, both on a solicitor-and-client basis 

and for their experts' fees charged. The Court notes the plaintiffs' comments 

that the amount of the defendants' costs and experts' fees exceeds the amount of 

the claim. 

7. The plaintiffs' ability to pay and the amount of the bonds totalling $50,000 

furnished by way of security for costs. 

8. The desirability of ensuring that plaintiffs are not deterred from exercising their 

rights to litigate by the prospect of high costs awards in the event of their being 

unsuccessful. The Court notes the authorities cited by Mr Casey to the effect 

that even successful parties may not receive costs or the costs awarded may be 

on a more modest scale than in comparable cases in instances such as that or 

where losing parties are impecunious. 

9. As demonstrated by the authorities, any award for costs should be a reasonable 

contribution to those incurred but that only a fraction of costs incurred should be 

awarded, not full indemnity. 
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10. 1'h " ' d ' 1. 1 .. 1· . · i. • 1 • e ,•..;ourt ;ms rea~ trn:- comment~. uy COLF1se_ as to pub 1c1-ty ccncernDg t111~, c,mm 

at or before the: litigatio11 \VZ.S launched and surrounding the VVaikato River 

. ·1• 1· . 1 . 1 ' b . . ·1 1 " r d m11eJne apo.1cat1on., toget11er w1t.i1 tr,e su rruss1cm t w,t Ue ,de1en .ants ... ,t- A. ~ ._, 

vtllised the Court's decision in justi5cal:on of I'.1eir position in oti1er venues. The 

Court dc12;s not have the material before; it to make any realistic assessn:ent cf 

those rna.i:ters and 2tccordingly declines to take them into account. 

11. Having regard to al1 those fact,:ir:,, the Coart ;-w.~ r,eached the v1e,;v that the 

appropriate sum Jar the pbinUHs tJ pay the dei:Emda:-cts globaliy as a ,~c,ntributfon 

to foe:ir costs is the s1::rn of $165,000 as foEc:,vvs: 

(a) The sum indud~s th,~ $50,000 prcvicled by the plaintiffs ::ts security for 

C03tSu 

(b): That SLffll is for the 1ivhoh:! of the litigation exduding <:"Jrders fr1r costc.; rn.ad,e 

at ,;;adier intedocu~ 1'Jry s:tsges. If fros,":: judgments temain unpaict the 

!eave ,:rf the (:'..:mri: is gr2:11red to set off the: same pursuant to R536, 

(c) The ::um is ordered cm iJie tasis that o;ders for costs do nm incur CiST. 

(,i) The surn is apporfrcir:.ed cet.,veen the defendants in 1he pr::ipcniion ,of one-

thitd t/) the first defe11d2:nt ::md two-thirds ff.J the sc:wnd defendant. 
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12. As to disbursements, doing the best that it can on the material available, the 

Court awards disbursements as follows : 

(a) First Defendant 

The Court allows the First Defendant its disbursements as 

appearing in Schedule A to counsel's memorandum of 5 

November 1998. The disbursements shown in Schedule B.1 -

B.7 total approximately $4,000 excluding the GAB Robbins 

account shown as a disbursement on B 4. The Court does not 

have a great amount of supporting material in relation to these 

disbursements but most seem reasonable and the Court allows 

Papakura District Council $3,000 for disbursements, the 

discount being allowed against the possibility that some of the 

disbursements may not have been directly incurred in relation to 

this litigation. 

(b) Second Defendant 

The Court again has little material on which to base its 

allowance for the Second Defendant's disbursements. But, 

assuming that the differences between the invoice totals and the 

fees shown in Schedule D to counsel's memorandum of 5 

November 1998, represents disbursements, the Court allows the 

Second Defendant $25,000 for disbursements but reserves leave 

to the Plaintiffs and the Second Defendant to apply further in 

that regard. 
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13. Turning t,) the questron •.Jf witnesses' expenses, it is dear ~h:;it, particularly in the 

case cf the second defend,mt, th~ services of experts ha'i.1e been utiEsecl in helping 

cross-examination of the p!ai ntiffs' experts. But, that notvvithsta11ding, the 

Court's only po wet is 1:o av1ard theii expenses as ·witnesses ahhough some 

compensation can be permitted in the preparaticn nllo1Ned to th:::rn in th::i;: 

preparing the ::::2:::ie and bec;1use th1:: solicitors' ,:osts 

are thr:reby lessened. Ill::; arr1cAmts allovr,:::.d ar3 a::; follovvs : 

n ·, The sd::: ex1:;en for whom Pa1Jakura District seeks reimbtm,e:nnent ls . .._ ) -

:rvir CrmNe. There is some ·weight in the plaintiffs' submi~sicn that, given 

the co-operatio!1 of the defoadants in splitting the defence, the evidenc;e of 

Jvlessrs c:ro•,ve and Lur~as cv•::dapped to a d1.;:-gree. The ctcs:,;-claim by 

The C.Jurt all:::,v..,~. PqJakura Di~:trict $10,000 by v,.ray of v1it1w,~s's 

expenses for }.1r Crowe. The Court is net prepared ·1c, alJc,;v Papakurn 

District's ;.xpert v1itness · s fees fix Ivir Bird, h being ,coincldental that he 

left the empl.cyment ,.::if the first defond.:-,'11: by the time of th:: hearing: ·No 

doubt a~1 arrangement v1as put in place bei:'7vE>eu Papahm1 Dist~·ict and 1vfr 

Bird covering ongoiilg rnarters su ~h as fais ·which required his attcntior: 

aft,.::r he left their 1:~mployrnent. 
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Dr '\Vilcock aboL:t the claim. Dr Ruf:herford ( and a Ik Beff) ~. ,, 

apparently provided their repont to '\1Vatercare pursuant t,J a fixed 

price contract for $637:i plus Dr Rulh,erfo,rd's aliendance at 

Court. The Court aHov,rs 'Natercare $7,500 ot Dr Jlutherforcl's 

wltiiesses' expenses, disbursements and C:rST; 

(cl) Dr Hrns' analysis 'Vas also of importance in the hearing and the 

hourly r81.tE:. 8.ppears re~~s,Drntble. The Court allowg ·vvatercafe 

$1,5(h) for Dr Hills' witn,~sses' expeEs,~s, di:sbun:en1ent~ and (JST; 

( e) As fr.;x as Dr Rahman is concerned the pbirrtiffs c1re ci"itical that a 

c•Jnsiderable proportion of the A.gResearch daifn for $85,190 

deals :.vit!1 Boron :ri,ds 1nhich formed aJmost no pa1-t of the 

hea::-:ng. There is force in th,1t s:uiJrn1s~ro11 The Cc:ur1t allm;vs 

V/atercare $J7,500 against thi:: ,c.01'.tr1ct prices of $26,000 and 

$29,500 for the tv,10 Tric:.cpyr and Piclornrn trials 1nd $2,500 

against $3,839 frc Dr Rahman's appearance in Cm!i-t; 

(f) Dr Hcilanc1's e·Jiclenc,e 'v,Jas ::iJ::;o of impo.rtance to \iVatercare at the 

hearing. The plair:t:ffa are not cr1ticcJI of nis account. The Court 

allows \7il~:Cer,,:are $4,000 ~gainst Dr Bollard's claim for $5,343 
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(g) \Va~ercr,re claims $59,190 as at1 allo·,.:vance to·1Nards ~/fr Lucas' s 

fees. This seer11s excessive given the level oE 1•, 1[r Lucas's 

fact that the Court's consideration of the evidence as to quar,tum 

v,:a:s reduc•~C:: zs a result of its fi,x:ini2 an llability. A..s lo ti,me ''2;~ve:n ... . ... 

the pauc:ty of tbe dtsc1·iption i.1 the fee: rate.3, it would seem. there 

may be scirne duplic::ition. In th,:: (.'.,)urt' s viev,1 the appr:::,priate 

allm:v,:nce fiJr :tvlr Lucas's ~:vidence ls ll5,00C1 against a clafrn for 

$59,190; 

(h) The Court 1s not prepared 1
1:0 accept t!,at r,.1Ir Sharma v;ras an 

expi.;:rt for the purposes of the hearing nor any othu of the 

\V2.tercare ernployr:';es. 

14. TI -, • :l · ,, · L ., ' • 1 · · ,,r• ., 'bl . 11e Cc.unt eons.;:i ers 1t des1rao.e tnat H1e o amt11TS l1a'1e a rettscn.::, e opuorti..lrntv 
_L ..l. ., 

to meet the order for costs agains~ them b,;;friri;: enfi::,,rcernent procee,.:llngs can be 

iss1 .. 1ed. Therefore, purs~ant to R 547(2 ), t~e Court directs that no execution 

prcces::i be issued by tith~r ,defend·;i,r1t agaim:t the plairJiffs for er1£brcement of the 

:::rder for costs disburserr.ent3 and 'Nitn,~sses' e,:per-::s~s 'Ni,:hin 9 rnonths from the 

dat:; of this order. \Mhilst the C-xHt c:rnnot order a stay c1,Z execution 1Nithout an 

·,1 • • • f ,, ... , ·1 1· . 'l " . 1 ., l • • ,.,,.. .J appucanon, no nou:Jt any 1,.,,)urt ct:a mg 7.-tG' ,u1 appl1c:,!t10n oy u,::: pu:nntltn :,mn·er 
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R.565 ',;:vould take tilis order into accoun\ similarly under the Insohr1ency Act 

1963 s E\(I)(d). 

15. The delay in trie deliverv ':,f this r.;1inui::.:: has been c::msed by the fiie being 

mlslocated. 


