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(1'<lo. 2 

:for an interim are the trustees of the 

reletting an 2ires 

21 Februmy 1 and Tudor 

('I'udor) as to 

occupation of on an inh:irim trnstees 

Horomat:ingi f:'on1 

counter-dairned 

restrained frmT1 interfering 'With or 

no longer 

an 

the land m1d 

Th,;:; trust,';;es 

that lJormnatangi deliver to 

lease expired 

September 1997, ent,ered into a vvritten agreement to sell to '.tvir 

Fraser ,or his the 111 land. The lease 

term 

and 

t111stee 

notice to renevv- the ern1 

it entitled to a 

()n the same an 

nominee as purchasers 

from 

and 

on MrT 
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Poroa 
Stan1ey 

herecfor 

the ,tmstees to 

Bornnrntangi as 

[6] 

the agreement 

\Vere: 

IS SlJI-UECT 

a ssignrnen~ 

nominee to cc,mplete 

obtain the consent to 

,evidence 

transfer 

active to 

dated i' April 1 

"OI(J-\TAil·JA 10 LEASE 

am not in 
and Peter 

me for 

T 
JL 

3 

Tmfo,r to 

AND CONDITIONAt, 

1 hereof the 

l 

time t•::J> obtain 

,, 

on 

it a. 

norninat,,::d 

to 

took no 

I 

to 
111anage 

t,o 

after 



smne of 

lease foUo;,ving te~111s: 

"'Tudor Pio ldings wish to 
1s plan t,c, nianage 

F'raser, tOr :vour :, 

The 

1999 

ther1c app,earn li:o before 7 

consent to the the I\fr Fraser 

on numerous to take care, the 

to mike sure he to the tmstees as to both 

Mr cc,nsent assigmnen.'. is not subiect 

did rnot 

to fiJr consent 

already that no for 

<i:.,onsent v1as :made because 1\l[r Ii'raser 11Va:s mvare not be given consent. 

that lVIr Fraser's companies had rejected this subn1issi.on on the Mr 

paid rrL to purchase the Pubridge adjoining property and Mr Fraser vvas 

a n:rnn s1,,hstanc.e. There mav 
·' 

som.ething in 'itJoth :submissions 

at 

not put before 

,,7,rhen 1',fr Liao 

the trustees in 

Mr 

was rn Auckiand 

trustees. 

Vv'"hy a request 

to 

background evider:.ce 

rvir Liao 

~vho 

trustees 

on ;:::,r about February 1 

1.vhich 

terms: 

to 



"T11dor If::,ldings Ltd hereby gives you notice that it intendi, to nmevv 
its lease da:Ced 211 :February 1994:" 

Stran:zelv, agdnst the back'.Q,rnund of Hornmatarrn:i" s casi::. Ivir F rnser vvas asking M.r 
,u .,J ,..... '-' ,,_ ~ "~' 

Liae: to give the nctice ofr:::ne,NaJ on b::chalf of Tuder and did not gsk: 111.:rt the ::mstees 

:1Jso be requested to consent rn an assig1unent to Hormr:.at::1.ngi. 

[10] On '.25 Ivfa.rch 1999, lvlr Liao and Mr Fraser attended a meeting 'Nith the 

trustees to discuss the lease. The: secrftary of the Ok2.taina 1:•<J,o. 10 Tru~:t (foe trust), 

exhibited a copy ''.:>f th;:; minutes of this :uieeting to an afi:'.davit They record that Nfr 

Liao :mrl l\~r Fras,er joined 1he iJ.H;eting 1:o discu~:s the h~ase position. They say that 

IVfr Lia.o 21dvised that I1Ar JFras,::r 'Nas :fam1ing i:h;.; prop~r(y in parl:nern11ip1 with 

himself. The C:hainnan of fhe trusi: advised Messrs Liao nnd Fmser 1:ha1t 2.s Ih,:: result 

of a rncent i:as;.)ec:ion,, the trnstee:s wer:c concerned at the c::mdition of the: land. .A.ftr,~x 

IVJ:essrs Liao and Fraser left the meetbg the trustees discussed the positic,r. farther 

and. the2r Cha:1rman, Mr h,fakolm., advised chat he vvas ir.teres;ted in submitting s. 

proposition frff l,~asing the l.,md. He said he 'Nas coacerned ah.out conflicts of interesl 

and 1.vould stanc dovm from any discussion on his potential lease. The options 

dfa,,cussed v.rere either to r~nev; l'vlr Liao'E; lease r:pon the underitakings to bring b2.ck 

the land. into good condition or not to ren.e·;,v Mr Li,w's lease and claim for 

compensation again,!:t him, and negotiate a nevv lease fr,r 1v1:r I,vfalcolm. 1c'.)ne action 

whieh the trustees agreed to take 'Was for tbe secret::iry tir) TNrite to Ilvfr Llao asking 

him to pLlt in v,1rifaLg his rer~uest to I\:::ne,v the l6ase and his outline progrmn for 

remedying th~ brea(;he.::; of lease. As a result, lvfr Lao forwarc'.ed the tvro letters c.f 7 

April 1999, d,:;;tails of•Nhicb. have :iln::ady been given, Attachei tc the letter referring 

to the plan to L1anag::: the property 1Nas the lei:ter tion1 Iv.fr F\·:i.ser ref:erring io the 

n:~eei:ing of 25 1viarch in v1hich he Eaid 

"Iara ,;vriting ,tc brief y,o,u or:. 'Nhat I have d,:ine ,md plan to cio. It ws1s 
October 1997 \Vhen I first became involved \<sTith the l:sase vvhen I 
purchased Crater Lake F::ina off Li:i\vrence Liao. Crat;r L::ik~ F?trJ:n 
v,1as 1:he ac\joining properily." 

[11) Ji: is nc,ted that Mr Fra3er did nothi1.1g to di:,abuse the trustees of the stateE1en: 

171hich ]\fr Liao had made, namell, i:l:at 1.e and Iv1r Frasct Wf!re fanr_ing the hmd in 
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p21r1i:ncrshir-1o In bis affidavfr, Mr :Fraser, reteni:.1g l:o r1ifr i:_,iao'L? cmnments t,J the trust 

regaiding the part:ilership said: 

"The mir;utes record the fact that the Tmstees '1~/eri:: advised that Ivir 
Liao :md I 'Nere :farming the prnpf11y in pan'.nerr,hi~:i. This \Vas n~vf:T 
i:!1e l!ituaticm, Mr Li20 2fi1d I have never been and are not par~:11ent ]\/fr 
Liao, hovreve-r hr,s had sorne difficulty in 1mderst;;mding thfr, a:r.d has 
attemp1~ed ffver the past eighteen months err so to rernain invoived in 
the operation of tb.e, leasehcld pr,Jipmty. I assume that !this is because 
he and his wlf~ personally gu.:ff:mteed the Lease." 

[U] The ctetions of j\,fr Liao and Tuder appear to hrtve been inconsistent with 

Tudor's obligations under 1Clause 18 ofthie agreement frir sak: :9:nd purchasr~;. Tl!.ere 

is no i.11ritten evidence which sugg,~sts that either Mr Frn:sc:r's solicitors or !v'!:r Fraser 

endca01oured to get Tudor al :1n earlier stage to corn.ply v,rith its stat~d obligatic,m, 

1Lmder Clause 18 ,1)f the ag1:ee~11ent On foe evide:h::.e before the Co::Rni, i.t is not 

appropri.:,tc a.1 d1i~: st2:ge to spe~ulai:e or ,1::rav,c inferenr;r;;s on the tme reason for the 

reqc.est to assigr:. the lease not being progressed in a ti1mel'y rnaffiYjL 

[BJ On rn:e1vmg Tudor''s leti:ecrs of '7 itpril 1999, the trustees ohtaheo a credit 

report on Mr Fraser dated l 5 itprH 1999. As a result ,of this repmt, the trustees 

assigne1c: mid \Vere thE:rdr)n~ not prepar,';;cl to com:erit to foe assignment The se,~rntary 

of the trust advised Tue or by Jetter of 20 April 1999 that the req nest conta:ined h, its 

lette1· of 7 }, .. pril 1999 had been coHsi,fored by ,:he, b.ustecs: and the secretsry vvri.s 

requested to advise that the i:mstees did not co11se11.t to the assignment of f:ie lease '.to 

Mr Fraser. Th.e trus1:ee[, also noted that they accepted that ~,,fr Liao wished to quit 

f::i!rning am:: \.vould not be renevvi:ag tbe lease bf;yond 31 1vlay 1 ~199. 

[l4] On 5 Jvfay 1999, rv1r Lir:.o 'Nrote to licir Frnser rdening spi.Jiarently to the draft 

notke 1.vhich Ivir Fraser had asked Mr LiRo in F,ebmary 1999 to send to the trustees. 

J1,1fr Uao advised rv1r Fraser that his legal advisor had, i.n effect, advised b.irn not to 

get involv~d and that be had :fuJfiHed l:tis obligation b:' requesting the trustees to 

assign the J.ei:!B<;: to 1:vfr FrnseL !,1fr :Fraser's solicitors became ievolved 011 12 j\,fay 

1999 ",vhen they vvrot.e tf::i the seeretary ,:,f the trnst a.1:.d advis1~d rhat their c:ien:I: did 

HJi: accept the tn:stc:;;:s' rdhsal to com,en·': to the assignrne!Jt. Thi::: 2:ppears to ~1Dve 

been the firnfd,>.te rn1 \Vhich i:he trustees were :c:dvise<l that ih:i propos~:d a~signee v,;2,s 
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Horomatangi, a:::: fn:nn IVIr to JVfr a.s being the 

trustees ,vere 

co]1se:ntecl 101 

vv.zote to Tudor to hold the 

the lease. trustees to 

the request as.sigmnent to 1V1r 

Ofl 18 that 

they 

that the 

not consent to assignreent to I-Iorornatangi as the 

[l 

Horornatangi' s 

replied to the trustees of 

Horo111ata11gi. JVIr 

this letter vvas a fi1rther letter on 

The secretary the trust replied to Horomatangi's solicitors on 31 

1 He said: 

l June l 

vim not grant 
equiprn_1e;nt 

not expect to 
matter.'' 

solicitors for 

further 

trastees VV''tote to the 

Horomat2;ngi advising: 

exercrne its to 

the 

assignment of 

confirmed 



7. The Tru~~t wiil not grant a nevv l,ei,se. tenancy or posse&s.ion to yc1ur 
client company. 
8. The "1:'rust reserv,;;s its rights to take action frir breaches of the lease 
prior to its expiry." 

[16] These pnx.;eedir.lg:~ vvere isE,ued or1ginally c•;a an 1;;1: parn':' basis on '.2 June 

1999. 

[ 17] The proceedings have had somevlhat of an unfr.1rturiate histm::. The ex part~ 

application 7vas dedined and ,,in inkx partes application v:1as fi:\ed on 4l June 1,999. 

The rmrttec came before Randers••Jin J on 30 J wv:. 1999 at which time Horomat?J.ng~ 

had filed its applieati,xi for suxrirnary judgm1enL Time 0,vas given to file aftidavits. 

Ram1erc:on J directtd tbat n~.ere :rie a tv-✓0 hour fixture allocated in about four vveeks 

time. His minute no,ted that "there are, o.f course, lime limfrs fiJr seeking relief 

a fixtmt '~Jr 30 .. August ] 999 b:1t because of an adrD.inistrative enor in the RotoT~i.a 

I-Iigh Court, the fixtur•= 1Nas vacated ::ind a ne:N fixture made in laite Septe:nbe'c· r 999, 

fv1r Schamrnth "1Nas going to he o•.rerseas alt that time and his instn.tchng solio:itors 

requested that the ma~ter be adjourned until he returned and consequently, it ''Nas 

adjomTJ.ed until 11 OctobeI 1999' and heard in Auckland. 

[18] This is .a. caSi';; 1Nhich, in my view, can be reso!ved upon the basis of 1Nhefi1er 

or not there is a serio,ns question to, be tried. There is e,,idence before the Couri: 

whicl-~ ~.vould sugg1:;st that if Hmorn2.itangi had Emme right as ari equitable lessee, it 

1Na.s in serious defa.ult under the 1easc. On its own evidence, H vva::,~ paying; n:rnt to 

Tudor 1.vhieh 1Nas on-payi:1g the rent to Hororriatangi. The htst payment it made 

brought the re:r;t i..:p to date to 30 Nov,;;mbcr 1998 :md therc- 7.voukl have heerr at least 

si?'.. months r,e:it du~. Under tl1e t:erms of the lease the rent V1'aE: payable by equal 

quas:erly ii...,stalments in ac~f/ance. .A report frnrr. a farm. 1~:1,anagernent cor1!:,uHant 

suggested that e,ere ,;verc serious breashes of the terms oft!1e lease. Ore th~ evidence 

before the Cowt ther1:: n1ust be serio,.rn douhi: as tc, 1.vhether }forornatangi could re,~:ist 

the trustees' refosc:l t•) consent to :~te assigrm::ent Eve:1 if it could O\i;;:rcorne fois 

p:·oblern anci become the lessee, Horomatangi 1ray have prc,blems. In obtait;.ing n:lief 



againsr. forfoitme because of the alleged breaches of th~ lease. T--!G1Nevei·, ifthese 11:~1,d 

been the issues -.,,;vhich det,ermined the n:1atter I would have held that therA vv as a 

serious matter to he t2·ied, albeit that the strength of Hormnatangi' s pos1tion appr~ars, 

OE tbe evidence, to be :!orneviciat w,ec'lk. 

[19] There is, in rny ·;iev;,, a fondarnenta} probbrn in respect of the relief sought, 

Clearly, Tudor requested the consent of tl:e: trustees to the assigrnncilt and it is also 

accepted b=,,0 the tnisl:,:ces fnat Tudeir requested a re11ey.va1, albeit that th,e r::ques"c in its 

lett,cT of 7 itpriI 1999, was in som~iNhz.t vague tenns. Assuming fiJlt the n:oment bat 

Horonrntangi is entitled tc1 rcri assignment oEthe lease a11d is able to stand in thl;': shoes 

Gf TudGr and claim ariy relief to 1Nhich Tudor i!:: entitled, it has, in my view, a 

fimdcsmental proble:rn und1::r the prnvisions of s 12 of the P1operty Law Act 1952: 

(the: Act). The reqtie:::t for a 1·e:1evval of the lease was clearly refus~d both by the 

sec:retary of the trust in his letter 8f 31 IVIay 1999 aJi.d the trust's ~olicitor in the letter 

of] June 1999. The s~cretary's letter c~eady stated th,1t the rene•Nal had 11!::'t beer: 

exercised because of 1:he failure to give notice befone 1 1'/Iarch 1999 as :provided in 

the lease and that the lease therefore expired OJI:! 3 I 1',,fay 1999 ,md ,::m the frilknving 

day, the trust ,Noufd take occupation. H then said that the trust will not grant any 

lease to •~youv ,client and he shcidd ensw·e all stock ,:,nd equip1;'Ient and posDessio;;,s 

are ?'em::,ved from the property f0rthl-l1ith. ,, Iv1r Schanuotb s:ubmitted that 1~1e 

reference 'to "he" ',vas: a n;:foi:ence to Xvir Fraser and not Fiororm~tangi. fo the 

circurm:taI:.ces refusal should be :;trictly cor;.si:rned and this could not be a refo.sal of a 

renc.Vi,.'al 1sxer,~lsed by !1oror!1,1tangi. V✓it11 respect, I cannot agree. The reply vrns to a 

Jetter requesting an ,:ssig11m~rft to HommatangL The e:,dier correspondence had 

reforred both ':o ]\/fr Fraser and to Horornatangi. Horo;,:1atangi's solicitor~: ia their 

leitte!· of 12 Jvfay 1999 to the secretary of the trust had advised that tl1ey actec; '/or }/fr 
Peter Fraser and his company, l{oromatm:gi Pro,perties (J,To. 2 Ltd. " Clearly, the 

stoc:tetary vvas n:;p1ying to a letter in 1vhicb the solicitors not only sought consent to 

the :o,ssignn~ent but noted that "our client Cmnp.cmy gives .node!,~ ihat it propo5'es ta 

reneiv ihe Lease. " If there v,ras any doubr that Horornatangi v,r.2,s: refus,ed the nght 'iD 

r,';,n evv the ! easi;;, by the secretary in the letter of 3: M:o,y 1999 ,. "Which I }:old there ,;va~; 

n.:)t J:he dot;bt we,uld have be~n dis,pelled in the trnstees' soli::itor's letter of 1 JLme 

1999 whid1 responde1~; tc a letter OTi be~1alf of Horc,matangi. H made it qui;;e dear 

tha'.: thG trust v:ould not gr:mt a lease ,'.o Horonntangi. At the lat~st, the 1\::fusal ?i:,11, 
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earlier, 

[20] The substantive pleadings in this reatter seek the same orders as a:r:s sought in 

,~he interirn application. They do not see!= relief £i,gainst fo,rfoiture under the: 

provics.ions of s ~20 of 1he A.et. Ti:1e inter~m relief sought em1;c10t giv,;;: any benefit to 

Hormnatarigi unless ii: cma get itself in ihe prJsJihm of the less:ee under a lease, •Nhich 

has nmv ,expired, r,nd obtain reiief against forfeiture urn::le,f s 120 of the A.et. S,ection 

J.21 ofth1c A.et states: 

( l )i iL;Jplic«tion for relief ifl accordanee ·1vith the last pre-ceding se1.:ti on 
may be made a~ any ti:rne 'Within 3 monfos 2d1er the reksal ,.:if the 
lessor to grnnt a rem:·..val of the lease ,Jr to grant a nevv lease ,cir to 
assure the reversion, :as the ease n:1ay be, has been firsi oormEUiitieated 
to the Ie:~see. 

[21] TJnd.er this section, any applicati.on fix relief against forfo:ture was to he filed 

by 3 l A .. ugust 1999. }\fo such application has bee11 filed. It is 1tv•~H establis11ed Jin 

cases such as Viftce Bevai!i Ltd v Findgarl!! Nomiln,ees Ltd [1973] 2 :NZLR 290, and 

lfender,'Sm1 v Ross [1981] 11'TZLR 417, that the thrne rnontt pe1iod is a fanit::ction 

peli,od and provided that the r;)fo.saI :ias been cor:imtmi(:ated V/ith sufficient darity to 

cause ,1 re,,sonaLle pe:Bon ir .. 1:he r~hoes ofthe lessee.: an,:;\. aware cf hi:s statul:o:ry righ[s 

ti:J understand t.r.ax the ;_)eriod of three months in ·which he can ap)ly for refaif has 

begun to nm, 1'.h.::n relief rr1ust be applied fu:: wibin the tbx~e i.nontL period. i.,_s was 

if r::lief is to h~ sought under ~, 120 o ~ the l'\c:t, compliance with the pn:nrisi.0111_; of s 

12 l i:; m::@fatory. 

[22] }is I have found that foe trustees co:nnmnicated with sufficient clarity the 

refrrnaJ to grant a remswal on 31 Ivfay 1999, and as no application fix n:Jlief against 

forfeiture has yet been filed, I am of fae viev;1 thE;t to grant foe :interi;1J1 ~·elief sought 

by Horcn'.".,f~angi wc,uld achieve nc purpose. It cGimot ultimately chi:ain a l1,s2.se. For 

this reason the zpplication for imeri,rr::. relief v:ill be refus•.~d. 

In vie-.v oHhe Court's rc,Ie in :~etti:-ig asi,li a fo:ture, this rnsuh is unfortunate, 

If the rnatter l:.ad been heard on 30 August 1999, there may !mv,:: s'.jll been time fo,r 

1 l)i 
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Horomatangi to hav1':: applied for relief against forf-::irure, Hovvever, s 121 1s 

mand:i.tory aJ;.d as aire:2:dy no1:r:xl,. the strict time limits of the section wer,e r,~fajn-ed ro 

by Ra.r,d,erson Jin 111is rrinute of 30 June 1999, 

[24] As the lease expired on 31 JVIay 1999 and 21s 1 have found that it vvill now not 

be possible for Horomatangi to avail it2df of the righfi: ef :ren•~wal in that lease, it 

foilo'vv:; that tb: trustaes an:: enfrtled h:,1 sEmmary judg~0:1ent in the tem1s sought. 

1-foromatr.ng,'._ can H)t re:sist g1vii:1g up pos:session of tt!e property. 

(a} The plaintiffs' applicatic1n for interim relief is declined, 

(b) . / 
Tht defondants' courci:erclaie1 seeking surnrnary judgmern 

., 
succeeets ' 2J10l 

judgment is given in its favour. As there is no subsisting lease there v1iH be an order 

that the plaintiff deliver up to the defendani:s vacant possession nf ail tl:1'3 land 

refo::Ted to in paragraph 2 ofG1e [:t3Jem~m of claim. 

(c) Th:, d•,':f,sndants arc entitled to ,,x11s11.3 and there- '.'.JJ2,.H be an oJTl,~:r that th,:: 

plaintiff pays to the defendams the s1Er1 of $2500 plus c''isbmseu,,~nts to be fixed if 

necessary by the Registrar. 

(d) Leave is r:~served to the third parties 1:0 apply fo,r costs if they consider it 

apprnpriate. 

El J Paterso:1 J 

11 


