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t,cJ error m on the part. 

Hullia arrived 

on 3 i !I/larch 1997, The s decision that 

Fiji cfaimed it 

to it :<:mggesting 

the Comrnission. In decisicn1~ the benefit 

on poinL 

:;;,ppeal is that the .Authority 

balan."'.ing exercise 

(CA), 

the s decision is: 

"11/--ds brings n1e tf} tlFt: {Jrgunu:/nt basett° rq..10.v'f, r}u! 

subnut, thi~l the b.o•rX! chlhL It is t,·i;e} as 
intfJ tlCC::l)u:J?U tlie f"'ele-! 't.H1J 

Child 1'989, Thm' th.is 
llttern .. aiionai c:1{}Venanl l(}?l (7iv/l {(_-:)1.,f J:Jiol'itical 
inJ.t;J acc(J'UUt .htts not been, in t{1.'}rtbr since itf;;i:: tlJ?cl'.sian th·e 

~2'l:n,fftti ~' .,~dliniJter Jrnnr:i;5ratf.on [1Sl94jf 2 1VZI-J.f~ 257. 

1.mde:r'.'stand or 

the 
/he 

,bie tal:e:1; 

si1b,ndssio.'l11 ti?,CU the: f),JE:St in,ter·!::J/tS the ,c:hi!tl niust be given r,,qal 
co1JJ:[{leration and :1r1.or su1_:,,e1~(/:1-::ial O!" 

considered the 
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(/1lJU,1re 
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tlie peJ"~~~Dtt Fvlio in t;he 
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The issue 
:?ealarul ::-:iti:;:;.eJI. birth 1, f}1e child! fs erJS-itletl t(Ji hav:_e not a 

.in. lVeiv Zealanll but J',:) d(.,, SCI H-'lth her ,p·aren,\iSn bi a 1\le,ttl 
Zet1,lar;.1d~bt)iJl- chil.d 1's ,,,,,,,,,,,,,,"n' to rernaln. izn. lV-01,v ZCaltuid 1,-ivith. 1ts 1varettts 

teste 
the child is only a ,r;,,r,,-,P'cni''' yet 
Z&tdand:' in;. the sanie M-'OJ' as, SQ;.'lY,, a J{) year oLd 
the chikt cannot be brouglu up in F{fi as us it mn b<: 

the 
that 
New 

JV(£,.,l? .z·ei<:r.lar2d . ., J.Phere is HL71 rn£·tiical rertsol1·f1 to ren-irain ui .._7\lt~:,r1 

Zealan£L There ls JMJ evftience that th,e }Jt;,;··~ents: n.vlll /!ye u.nable fo '"'·""'•"''"''" 
,child ,,,vitl1. {U1- r:z .. d2iqut1.fe .sJ't:2tulco·,d!, living J'.t1. 

Jh,w-e,Us and aIJ live in Fiji. there that 
tM;',U''i::c,,gin,,i, are c:)'.. lt/ l1t\J·v.e the ,ch1ild i1i J>,le1,v Z2c1laz\11£l 

her ba,ck to l 1.lelr 11:(etdarid cil tU'J)' t!tn.e., 1.Jds '""cYo'i<,,,u,L11., t1/oes not 
{)an.traven(;; lieM/ ~Z·ealanii :.S f.:itern-tUi'.an.al 
said in Prilf'up,e;:;;; in ,,ehl!ion to article 9 
the 1C:h.iltL0 

th.tU tlu: ,,,",~""'"•'""''"" !J_f"' tl-1.e ]ds D11·· her _parents nu.sst 
th1,5;1' 1.viU c!/:' thitt l2aren.ts\ 1''he?·e is no "u.,,,,,,..,,,,,,,,,r,,. tFu:u hereo 

11ie l•ii'"/'/V .'?A:.·td,:.,7!:n.a'. bcxtti chtltft',£'n :f"i;,tPa §' s,o t.ts the lli.''ktl Zetdls1nd 

to sori: of balancing e;,wrcise conternplated but 

i,,vhich it 1;vas; conceded had not at an ourc in Tavita. 

caHed 

(~ommission 10 

"The of lV:::port on the Compfajnt of Mr 

and I;,frs C Ye:tmg'': 

m occurred over 14 years 

upon ::J.'i:are:rmenis V 
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1 m and 

other cases 

propcrtionalliry 

cannot be divor,ce,d from 

Irn1migrarion 

in 

bi~ unfai::. A~ I ha:ve pointed out: The appellants arriv;::d 

and s1tayec/. on they 

for further 

five and a half n1or,ths 

The ituthority appe2ffed to have no evid:enc1e. a~; to 

In P'uli 'uvea v Autlwrh)1 2 HRNIZ 510, 

A:rtide2, 23 and 24 of "C::ovenant on and Politicail 

:8 and 9 

And at p 

the Conyention on the Fdghts of the Child, 

Appeal said :at p 517: 

binding 

theil 

trrgutnent i:.--1. th.is ct·;s,e 
Ji·u1rn. V,!,TiJiUJO/!il,'( <l,t·,,·~•,•,om" vie)'?,"l ·:,,~,.uz b,e: hel.d 

lf.X1!:,out tlre bal,ance i.'o b,e struclc i>eJ.'_,,i,ve,£l';;: the i;f!.rN • .,tus co;·1sitietY-k'.tlt.Yns,. Tha1: ~s 

tl-re ~tecisic·ns !.S .so u;1,riea.soru;zble that n.o reasont1bie 
could have cotiU! 

to 

::md 
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any breach. 

Z,:::a!ant:! ivhen 
a,pJ:x,ell,ants to 

decision 

judgment 

230 at 239: 

she sense t1:Jr 

Jn1•.'erl:ati'on,a:i ti:?.)tts~ lit 

passage 

cases l}u·,r,E 1rvere ,ehoifuii!s· OJJeYt /o tl1.t' pu.1}~enfs' in. re,§Jiecr 1Ltf the chil:.L \£Jl 1v,hich 

are nrut 01veit irJ ilu:. fW'!!S·i!ll.f c~isllq tlaes nol betil7 .~-r.n,ri~yslSa The ch:ilidren : .. en·:ain 

citi:::::2.w15; L~( 1\'e,,11, ':leal,uui retain cdl the gCven !\Jt thertJ the 
relevant statutes,, 1\To t?Ction 
from NeM,; Zealand or lo separate them from their par,:mts. The parents hi the 
present ca::e 1,wke their OWfl choice to retain their fi:imny unit and take the 
children with them if leave New Zea[ando Yl1at ls their election and not 

JN"esence in i\'e~-v Z.f:cda}sd is 

•?l th:,2ir 

from 

on 7 Dec1::rnber 

the pass.:age I have set oet 

to 
c,.:fiilciren !ls 

f,[l tlit~ chilclren thiu1t tl1e 

of .Appeal 

Authority's 

;;':qually bre 

V 

judgrnent 

High 

1:i ... uthoritv's ;staitement seems to me to correc't. 
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Buth 

matter of 

In 

1v1r Petris 

term 

I 

an understatement, 

6 

n1aUer of 

n:~moval is to 1Jenmin 

indicating th.it sought .,1 

ll!Hl!oval order 

that. "' i:he the 

the order 3hall remain in lS 

the appellants' submissions to 

Authmity, cont:21ined in a letter from their :solicitor dated silent 

The 

n;;duction 

eon.21 U(2es: 

to aU the r:ircnn·Jstan.t:Y!S 
rentl''Vcd t-trd"er shaul,d be can.cell.edQ ).' 

'tihe: begins: 

is :submitted thcu the 

entitied to treat the .appeal as 

to s 

relied on ::i.n 

7 , Hig}1 , HC1 His 

to orn: 
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the is bound to s 63B.{l)(a) 

and 

only to the 

applied 

although the 

commences the 

I am quite 

n1ind folly tc, the 

l 
,e;;,,,_1,,,,,,."cn,u,. circurNstanc;es li-:: ,a hun1aJ1dt~_1.-riarz 11iarr&;P,e 

sucli. that it 1ivcuZd b,i ov· undaly }i,fJ/J"'sh"f'1Jr Jlu:: appt:Ua,nts lo b.£' rent,ovett 

{ro-rn lV°e:H) Z'ciee,lana'. or fi~11r renuJ':J/al oreJc-r:''S to ;~ef'ttaln 

Jlt:.ars, 7/J!is ls 
tlt,e e:-.c.zoresJJ~ }JUlJYosi:: o.l visiting,. 

to return in. ,1J'.u.t? coMrse p attili 

o:;J tf:J,t' 1,1art qf tlie 1VZJS in r€£{U:sing rhenz. an e~tetl'-siun 

I ~vccept J1M:r Hodgen"s;, an. cannot i:neet test s 63B(2) 

'(rexcieptlonal circumstances an hum,mitarian nature, and not 

to remain iri New Zealand), 

to the public 

interest to aH01;v 

requires little or no additior1aI con::;;ideratio11, submission 

in 

4 at 

nr,r,1,1i!"Tai'P to reduce 
tF,ic age Air Pai!el's 
ciril"?-Jn-rstances sn,ch an 

to be adrlressed 
Jann submitted to ihe 

do 

ocher 

J, High 



pare.nts 

Brief 
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term 

This 

earlier in had 

not s,ynonymous '>Nith inadequate con:s:ideration, parr:icufarly 

as here, there was 

lav,' 1:,ot to 

on the 

otder. 

15: that the 

([t) lt is the 

reasons I 

n10re briefly 

appelhmi:s csumot 

c1.:m::iplain on appeal 

arid dismiss th,:::: 

the rmi.nner 

the 

about 

the 

rnfa-Interpreted and mis-ap,plied ss 63D(2)(a) 

f!n:sure that al! 

q{ this 

srich 
any S,(}l,Jf't:e!IQ ~ m ~ YJJ 

w 

is <f:1To1.mous ·Has no 
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qf ,~,9 HC Vi?eHington .AP148. 

reject this the scheme 

on to the 

The second Of J,, ground i::; that the 

I 

its application) of 3 63Df4)(a). 

the folkn:i,rfog 

(>,; Itle ab;i.\·eJ•'?i)2: qf any sul11slantfcd judiclal ,n,.u,,.,.,,,,.,_,,, and the Jack of any 
subnlis .. :ions by the to th.e pJ\S'Sl!tJf 

nu:rre th,1-1:n co,llr.cenn,.af'e O."i'- 1r1/1h,.-iz1}1ei"JI 0:12 rJ~f' 
irn1l/ltilfon lo conduct 

:es nw relucmnt to do 

"'''"''"'"' {1fi 
ivoid,d b:E 

us rn.""'·"'''"' }]ro,dtu:x:! StJ-rne 

1~vlde.r'ice in. sup;:1ort oj:.- the basis,.- qf" h.is: reqaesJ 

an ,£'trtquiryo T"'.~ere llUiSt be caseo 111.l.1-;~ ls Cf)!TSiS'ttCi:U 1vftl~ the 
vi.e1-vs c!),i:- thg Justice iis .F:tt!a"'el (suJJra) tis 1.:·i]5[Pt!Cirs Jhir::· p1assage 
his H1hich ab(cru?e, in JJartiic;;Jlar 1·.vl1ere he says 
ther1_::---: ff.;; no £vldence raise t::!ny :3u.2h {'.':;r"gurr;eJ1t ~ "° 1\ 1n, th2 zJ1rzs,en,t 
azme1:,,1.:,.' there is Uic<!1vise no such evidence, There fs sim:ply a bare 
of unfair cond1icd on ihe part of J,JZJS, 
tD tht! e.xten:t that the allegations the 

Further, 
e ·1i)h1!ey1ce l:.," 

t~vit.i°'£'Fice 1,vh.ich rebuts the allc.g,eltion, tn1-l,.l that l:s the letter j1·t}nt xhe (Jengra.l 
1\i'ZIS to1 1.t1'lich l have ·,,,,.,,"',,,.,., ,•.,:rpr,•,o,:r .l'i-1txna:;.:r 

states thnt (here 1(!.!'1,;? no .ir1;·c1,·lruct},Ji-U" 

t a3zt:l 
an e.xfenston. o,f' 

rve,~e tler;ii'J: ivith ~::~n th,ei?" 1nerits 

an impec,::ab]y corr,;;;:ie:c approach, 

evid,endary onu,'J I con.sider an 

inviting: 

matters or concerns 

a course. cannot be not 

nc, error m or 

and 

Appeal 



be no order as to ,:;osts. 
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