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2.!cohol of ·i 5G~1 mc9s of alc:Jhol per Htre cf brE:aU1 on 24 P.pril ·199~, in Park Hoad, 

convictions for th2; same k1ncl o{ olfencl:nt;i: na1v1eiy an excer;s breath alcohol of ·i 122 

ft1rm uncler s. 84 of the Crimina1 Jusiice Act He asserted thai the car ',Nhic!~, vi1;:.:1s 

involveij :n the ofl'ence \Mas jointly owned by himself and his "Nife 

EiSP.iice for 20 years until 19'f'S He tht~n ic:lft the service to take err1pl 1Dyrnent as 8 

security ofrrcer. ,Ai: 111,:.:.1 time of U"',s srn1t-sn1cing cm 26 .July he \VE,s 1...1nemployed. 

Thci app2l!ant h;as h::ic1 21 Ion~ 1·1isi(Y·y of alcohol problems. Follovving this 

drug assr::)ssrne111:. .Aft~r fiv,e 'liV(::1aks 011 '.:ha prngrarnme he was su.spen·:led due to s 

rel.a 1)se. A£ the Ume of the ::s1:?nt0n;::inc1, he \V8B E:b()Ut to 1·,sJ·oin tha 1:Jroc1ra~nme, r ~ ~ 
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~,·v·1--1i:.t'l 1'",'r1e ~1rJP"''·llci1~1 1 \ll,;'.J'"' C::Flf''JtP.!''1~ed ~,j-, " 11'fe '"'l'l/0 :s ,? 1'"'1-,ito·i'" p·.c<·,v o.g·1c~r ir1 \! I ,,.,,, .~ ,,.,, j' r-•\.;, ~d 1/. \t(l t,.,,1;:, ·\•-' _.,. ,,,,_r ,..,, , , i , .. .._, 11'1' , 1 V'i - i-1 -~ \.,.;• 'IC,,. C,1,LJ . I j 1...., 1, 

the l'•,,avy and 'Nila 1s stii! s0,rving \}Vcis on an over~,.aas tour o'f dut~/- Tl-1e appe!l.ant 

1Nas then tookin9 after the two chiic!(Em of ·1.he rnarriage aged ·12 y,aars and 7 years, 

The 1.::rotiati,on offa;i9r r•':IC0i"T1rrk::nclad 21 se•ntence o-f •eight rnonths supervision 

with ,:;i sp0dal condition that th15 appe'.!ant pursue a course of alcohol ,2,bus,a 

C1.}r1sidered but ultimately rejecl.,cd E1n SJddition:::d ScT:tence crf periodic clet,ention 

because ,.Jf the question of confiscaticw:, 

B}r 1Iirtue of tl113 app<31!.ant'::s previous ,exc,s,ss b!·eath alcol·1ol offence connrnitted 

(2A) VVhere, on or after ?6 July '! 9!:K:;, :;;1 prffscn com1ni'ts an rn'fencf..: ("t11,3 first off,211sc>:") 
8(~aii~sl an:z1 of saciion::c: 32 ('I) la), ~,2 iJ) (b), '.35 (i) (a), 35 ('i) 1J:), :~,6 (i), 56 (1), 56 (2), 58 
("!), 131) (l), and s·J (I) of lJ1& Lan1j Transport /\et ·19gg ('Nhicl1 sec"l:on;; r,3Jale to drivir,g 
offer1,::;,::s) anc!, vvilhin ,.~. ye,.s1r:s .afiell" Ir1F, r!2ie of tl1,s comrnission of tlwt off,anc2, cornrnits 3 
1'urt!1er o,Hence ('',tie :second offence") agfiinst any eir ti1c,s,e p 1·ovisions of tl·1e land Transport 
.Act ! 898, wl1,sther or not U·1e .'sec1:i,K! offence ls of the same kind as the first o;fenc12: but beinr:;, 
an otfe11cc that 8ri,,es frnrn 2, cliHen':!nl: incirjsnt than it1>E: one ti1al ga ,1e 1·lse !.o the first offence, 
~tien, tbe ,c;ourc by or before ·wllich the offencler ls con•lict&1J ,of tr1e second offance, if s1.rUsfi,acl 
ihat ,:my rnotor vehicle nwri,ati by tri<:: off,sne/1::ir (wi1etl1,2r so!Gly oi· as joinl t,gnanl: or tenant :n 
common 1uit.11 any oti•!1:ff pI;';rson or persons) 01· in w!1ic1·1 t11e oHr;;;n,::k,T r1a1s ,,my interes1 '(w11ett1,~r 
!.'nd8r a hire ;Jurchsse .agreernent. !ea.sin\~ agreemert, or 0H1ervvisc) 1.va::s: being driven b,y, or 
ln the chanJ>s of, ir1e offenti,,ff al Ii1ra n1ai 12,ris! tirne:, rnust order tl12:t i!1e ·11otoi- ve!·iic! 1a b,e 
confi:scatEd unless the rnaidng of £111 or·d1::x result in extr,srne h:;1rdship to ti,1e offt:mder or undue 
hc"'.JrC:ship to any oUier ;Jei'SOIL 

(2A.A) For the purposes of this seciion, ,si con\ iclion for· an offi=::nce aqainst ;J pro·vision cf the 
Tr,ansDr,rt Act ·1 (;)152 ,:.~orrespond!ng to 21n uffenc:3 specifiec11 in subsection :'.2A) is to be '.:mated 
s:; a conviction fo!i <'HI offence specified in tnat subsec'tior1.] 
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At. santencing i:he app,sd!ant w2:s ns,presented by Mr Ruthe 'Nllo also appeared 

:,,·1 SI inc,,~r1, o+ 'tl'1·1-~ •-w,ner~l 1 '"'" ._,. fi·.,_ Ii J'I__;, .. J ,::, ,.::.~.Jf"' _,-I:..,. • He conced,2.d on b1a,1alf of the c:1rJpeilc:-irrt tr1at these 

provisions applied and 11-iat t!1ere vv2-1s a rnarn::i?.itory rnquirernent fc•r U·H2 Couii 7.0 

The .k:d(df:; proc9eded 1Nith -~l11e s6nV3ncin,;; 21nd ms:cle a confiscation orcler 

nohivithstandin9 tr1e absence frmn the New Ze:zdand of th,e &pp:2ll21nf s \,v1fo:i. This 

It was accept,ec! by Ms Feltham for the Crovvn that in th,e partii::ular 

confiscation order vva:-:, mad(S: 1 thls Court should approach th,e app,:9al cl,a no-,;o and 

that it should 1·?:21d the affidavit filed in this Court fmrr1 the c:1pp2llant'~ ~Nife. Thi5 

considierati,Jn by (hat Court. ! r.::.rnpos,2 to rxoceed ':)rl lhat basi:.:. 

The app,al!2tnt's wife, in h(~r affidavii., confirms that the G8ir invol·112d lr1 

thl.s offanclinQ vvas jointly 0\1\'l"i 19d by her and the app,ellant. They paid $:22,GOO fer it 

h is uneincumr:11:2.red. Its CL'tTent ret:::iii valu,a is sstirnater.l tei be about $i 0,500. She 

co;1fl:rn.s :r1,::1t sl1e v,;as on overs,,aas duty v1dth the Ncivy until '! 9 AUfiUSt. Tl~l'/3 ba·sis of 



rv' '"7Lj, 'n""1lif'" ,,o,,;:,11· !c'll,'1 1j 1·1~16 rl'3 ';:,l•j,,: ,,-.,f h"'I- r' 11·1I'i-I'•· 0 r1 Tt-\A\f '118\'"'-' 111o::a 1--I\' ,'.';!V 11'r::::1~"L"'f'.L"L11':;'\r'' ;,,,.,:!~ L. l , ..... ,,,.,.,c::.a :· 6,ti. ,.._ t~ n c;~, -. ...J ,.._,,. ~ ---"'i . ...,1 1 ... .., • I ~·J ""--:;: \....i,, ./ 1,,_,•..r'\.~ Ii;.;, . .,_,. ~1J l. ~,t;;;ll 

activifa~s such as such as gym trnlning, s·.vimmi:1g, r~,stbc:1il, s:iftbal:, athletics and T-

The i::1ppe!lant's ',Nifr,s fU!"ilhr,2,r deposrss that shrs i.:s on an incotne of $:38,000 i:a 

and that ,stTs wouic'. not be! in c1 posi't:011 to pLw::hEise .~ reph;;Jci2;man! vehic!,e. 

because of hls ir::;t•es,t alcohol relapse ancl, not'•11l'ithst21ncling his ,s,ttenc121no; 211: the 

remain in \1\/,Bl!ingta:n. !t se,e1T1s that the app,all2nt's 1,vife extracted a commitment 

from trie appellant to abstain frorn alcohol v117ile s-i1e 'vvas mi O',JE:irsrias duty. The 

appei'.lant hEr,;ing broken that 1>:irnrnit1nent (to~J8the;- v,1ith his pre,rious poor n~ccrd 

vvith alcohol) it has brou:ght U1e rnarria~1e to sin end. 

lt is com111on ground tr·1at th:e three pre-conditiom., to confiscation have b,a,en 

,r.:a'ti,~fi'r.:iri· r1,_,,.,-1A 11V(") t•~,''0 c.·p ia1·1·r1'1, .. ,1~,"10,fl''er1c·As· t'1'1\ 1·11c ,.,.l:f,c:,;e•1·"l,::1r 1:•1'"'\ 1·11"''9 -••'"I ·,1·1'°l·,.:1rr·as•t ;r1 -· •-'• l..•l.,,i 1 0. I _,J, 1 '•··'J l~_..,,._,,j .,·' )!~ <·to •c ~ . ..,, ·1' \''f, OJ t.i ,,__,,L'i;,,.,1..,*· J 1:::I-J I, Cal \,.,~(.;;;;:,. ·~ 8 

.,l:n· (' ,,,,,,::Hele ::::~ '11,.'1,;':> 4i1·11c, r·1·f 1!1,,., 1")j:.C,_:c11rl'1111 .. 1 • ,.,,r1•'J 1'1·1·1'1 ,'cf·1e '"1°':,c:.1n,-i;::t,r ,··i'-;..,i·7r, o,r b"•P·11·c1 ·1 1" - C · <-.. •~ h '-· ·-L. ~• - il.M t:;, ..._ l, 0 ... 1---• ..... ..:;J, Cl \~I "d i .. , \,) i¾.,, 1\,..ltcd. _j -"-~ };;.'. , ,__ , ..... ii 

One& H1e three ore .. conditions h&.ve b,3ran sal:isfied H1:2; Court is then required 

to confiscate t!'-v3 V,3hicle unless it is satirdied that e):lreme han:lshilJ •Nould be cau:3ed 

t···· t1''7P .-Jff,c.1·-11'"8l'- ,,~, 1• tl1:"''· I 1n··l1 "'' 1'•,1::1,,-c·1,.c·'1'1,J \~tc·yu!a'. ,-,,,:.~ ,"al ,c-i::-,r'j lri· r th ·,··a' ,•ia+y· Poil1'·,~,..!, ,r ,J ·:, ,,,_., l I u ,._. l• \_J .,,,, \,.._,,' 'I~~. ,,_-. /, ,_, .J '-'' c... .;;, II r· ,, ·,.· ,·, j, ' L, __ ,, ,_, .. ~ ..ill c,J ~ . ., \,, ';. '-' Q • ' J l·/ ' j ... • ' ~· ~ ff 



Po.fice (High Court Pa!merston Nortl1, .~ . .P 2J98, •i 7 ~ebrua1·y "1999, Gend:ail ,f). 

The c,n:Js of satisfvino the Cour"t of 2m11 ,exc:u:sing har-dshir1) ls on th2 defer:dant 
... ',_.j' J ,.._ 

In 1:h1s case ~hern is no plea of e>:treme har,:~ship by trii.9 appellc11Tt. . Th12-

Ha1·dsr1ip is d:efined in the :Shorter Oxford Oictionary as: 

TllG quality of b1sin:;;1 l1arcl to 1:i1aa1,·. p~:infuL cl;fficulty, i~1c1rcfrv3ss cl' i2Je or ci1n1mslcmc,:,, sE,vsre 
suffering o, privation. ,·,-iso an instance~ of 1J1is: a 1)iec,s ol' i·1ar:-:J1 tr,,:;c.=Jtment. 

VVoodhous,e P in reiation 'i:o th::: payrnept of an accornmodation 2illowance. ThEi 

or cin::umst::mce". 

T;1e clictiDnatJ·., definiti::in set out ;,;1bcr,e vva~ aiso adooted bv iViome DCJ in ' . 

or r,smov;3I of tr:?es under s. 'i 29C cif +he Prnperly , .. aw ;\c.::. ·i 'S52. 



\Nhat tl---:,1::m i.s ur:clue hardship? 

There have t1e,2,n two recent Court of Appeal dedsi . .:rns on U1e i11Eanlng o-f 

r·2nt b,;;~ s,a+.tled l:iy arbitrai:ion. In e):to11ciinrg the time the Cm.11i h:::,ld that undu.~ 

hard:$hip would tie SLrff,,:::r18d notini:;1 the hardship '\A/Ould be out crf 2!!1 proportion tc, 

under the Prc,ceeds of Crinne l\ct "! s19·1, the Court of Appeal hiald that ther,.s w2,s no 

l 1·1r·1• 'O 1•~,r,,•,..1s·•·1in i1·1 t1=, 0 ·1··11 1•;: •·11'' <:' '1 /:;,,·•~)) c,·1° t17r;;1•l- 1'11~·t Qefc,,eir·1r·•E-"· V\/-='S ,..,.,~1de t,o·' ,r;:i j,•' 'f·l'"' 1"f,".°!i//...J' ,_j _..;,1,..1'""'" s(::11 ..... 1 i ,;._,; ,, ,.,,tl ,,:;ii·,.:;~-·-',.£...,, _l,e=-1tr1.,_., r'\ .,_.,.._., ..... ,~ ·t.-Ct,, .. 11, .... J ,, !f"<'i ·:Jf J.u:r;;.JJ~'..,·-t:.."tUI 

Ttiern 1Niii sM,lays t,,a sorne harcl:~.hip t.:-1 an offend13r and som0lirnes lo a thircl p:.n-t~· whe11 c1 

fond'c:lturr; is ,rrncle. it stems from the operation of the 1",Ct and is di5re9ardeti ... 

Tt1(S, ··.vord "1.mduF.;11 adds .somethinq rnoris b.:., th,a conc2pt cf riar·clsllip. it n-113c1ns 

.!ones v Trollope Cnlls Cementation Ov,e:rs11i1s, Th,s- Tirnes., 26 J21nuary ·1 m)O. 

In Daiton v Auckland C!'ty Port1~u· v Auck/ancf City ['! 97'1] i\lZLR 64El, a 

i::::ase in·/oivino ~he (irantin:.i of E, !irnited licence. Henry· .J constn.:e,d the v.;ords "undue ·- ~ - ' 

"•1,' .. _'.l',"!,.",a_::1,r•t,::.,,"". 1-!::, s'·::,·t.::.,d It·•---t 11·1° '-c..·r1•··1 5hr"1l 1!d ·10,·t 't·c, ,.,1 1/PI"'' -:., r,•;cirrn••r ·i1···1fa,rn-1·ca.'L"'"-''ti,Jn v~ :.:;p J .. - .... ~ i .L .... , tc:l v ·,. !'--.-:i. i - l·'""d ! C : h...: .. t _ ! . JI.,., :;,::_, .,.,_,. I t.o1 •'b.-~ t ,.,..;',i'l . 11.,,_, I""' v :;;,;:1, , 



In Bt,d,tira 111' Am::kfani:l 1GUJ, CrJiu1cil lHigh Court J~,uckland rv, :393/80 'i :3 
\1 , , • 1 · I 

f,:r t!-'119 curpose~ of :s.84(:?:,b,,) aftei" citing Daffton (suprn): 

.. , hardship is to ;:i,3 antldpated ancl heis to 1)e ?1cceptecf wheU1er by t1-1e applic2.11t i'lirnsel-;, his 
12.rnploy0!· or oth,':::r psr·so:ri will1 v,hom hP is a5sociail 1eol. IJn,du,,:l hards~iip rrius:t be something 
less H1.sm extrerne rrnrdshir:.i bu1 more: U1Ern 112.rds!lip sirnpl:/- Tl-"1e acljective "vnduc,/ l1c1s, I 
U-:1nk Ei comp2,irative ,~e,nnotation, 1Nl·1are&.:3 llle :cirlje,::live "extrerne' lrn:-; :~ supr3rlative or 
at1soitil,e connotation The1,s<'ori:;; there ilas lie, b':: someli1ing mere, sornelhing grc32iter, 
sorrethrno excessive to bring ii: ',Niti,in JJie ',em1 "ur;,ciue. 

And rnore n':lcer:tly, Gendc1il J in IHfen 1/ PoHcf':: (su~li:-E1) also ccnsiderecl thie 

phrase "undue hardship" for tile purposes of s.64(2/,.) His 1-lonotE cit1sd DaJ'rcm 

In Alien, tri,3 appell,am submitted that th 1.:ffe 1Na~ undue hardsl·1ip for his d,.3 

facto partner b,9e;9use of h,2r nsed -for a car to transr:1ori: the cJ1i!dr,2,r, to ancl from 
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scho,J! r:-m,,j 'for access visHs. H,,1::rf1ari2::11ce \1vas also mad:2 to the need to drive to the 

c:od:or "for check ups ancl few essential shoppir,g purposes. Gendel! J rejed3cl tl1(3 

argumont t:iat that amounted tD undue ha1-clsl1ip. ,l,\t p.6 (}2,nd:::1li ,J [;aid: 

Tr11c, ~G;sk cf t:m Cou:·:: \::. to 1Neif;:1 tl~e eo11£,equences as s1gai11st ]"1e fault and the Cotnt rr"ust 
r.oft los,e si~1hi of tile fact thfrl: confiscation of a vre,hic!e. 1s in'enclec; to i:,s part of the punitiva 
process. C}bvio~i,:;!y, pEH"sm,s nl11er than t!1e offeni:J,at· ar,a not subjec! trr.) a "punitive rxcces:s" 
bu;l 1t canno~ fo!lov1/ U1at ,(:;ronfiscation is avoiclt~d be,::ause it leads, iw:,vitably 2iS fft:Js:1 t1lv1ays 
be tt:e, case, to some ii1conv1,mier:ce am:( l1 E. ·dship i.o :cin offencler's farnily. For t/1 e mandatory 
crn1fi.scatic11, envisaged by 8.&(2/\) to !Je avoidecl it has 'io be sl1own tl·11:t H1r:J h21rclsllip to the 
off,c¾ncler's family is ~mdue so as to b':i QF3Eite:· lrirm 2111: the circumst:inr::es warrant 

H is an i;ievitable cons&qu,,:mce of an on:ler for confisc21tion l:l1at ,<.1n off2vicler's family or 
partner vim :suffer but !hiat is no rnona tllan a nonnal ot usual consequence of tl·1e offending. 
The cons1derations of specific ,det,airence to the offender, as wall as general cnetiarrence to 
otl1er offenclei-s, to9ethe1· wit11 l!1e vital consideration of pub!ic safety has to !Je weighed and 
plficed ln balance vvith U,e u11tov-1ard effects that \Viii flow to ,,Hi offender's family ypon 
confiscation. it is only 'LNl1en::l tile hardsl1ip or ti'H? suffering of other·s is excessive or 
Lmre.s1sona!Jie in aH t!1e ci:rcumst;,,nc,es U1ai relief ca11 be givr:'!n. 

Th,e Court's apprcmd1 to -,vhal: amount.s Io "undue i·ia1·clship" mu.c;t be 

detennined in a corr:rnonsense Vff1,Y and in relation to the facts of the pE1rticu1Eir c21se. 

11: is to be cletermine,d objecl:iv,el;/ and not OP the basis of l·to\iV the particul,Eff pe.,,.son 

cl(:!tE1rm[natlo11 of wh;;:It amounts to "extrerne hsrdshio" in Poilce v :,9,Jfla:rI (supra). 

Approc:Khing tl m 1T12tter in thi3 vVa/, ! rnust E1sk my::=-elf: 



of lri1::l crnTfiscation on th8 activities of h::::r childre:-; and her abilily tG get to c1nc1 frcm 

:1e:r work ln the Navy. 

apart in U-is -Futuna. !t 1s clear from the ten11:::: of ~L87 of Uve (:rirnir1a! Ju:2::tic 11;; ,\et that 

C1e nett proceecls of sal,e in the ,event of the confis.c::ation (Xde,- biedng confir1neci ar18 

pE1y2:b! 1a to Ihose r:,ersons -..vho had t1·1e beneficial ints::-:rest in the coni'isca:::ed v,ehic! 1a. 

Here, this vehicle wa:s unencumbered. 

r:ct been sigri.~rj ~)Y tha 8/'.:lpell21rit's w;fe. In it tl1e appt~llant transfers riis intE:rest to 

T,.,.kii'JI'! all ·"c'1·1,::. r·lr,•·,L1'fl"''ta1·1r~e,--· ·111!0 "°'""'l"'('l l"'l"t a,·-,,-! ""' 1'•1·;1·1 1·11"1(1 t'· 11~''.::C '"11·;nr•i••-:le<:· \/1✓ h·i,c'1·1 1 
~ ';".,ij, '-~ • ~; ' ,, ,J,._, ,_,. 1,-, , j ~ <J '~ c. Q~.o<''-.J,_).,. ! •J Cl,1._Ji'_ j ,_,f I• ..... r- "' IJ.li....,.' •~•--I • l I, ..,, J! 

i7•;:;...,,=, ~.,"'" l"J' 1~· <?h()'>Sn q,~,rl t·,ear·1,·~,g ·1·11 ,.,,,·11·1c·1' i:,r;-;·~ec:,,:,jj•, r ·1!1a-r ;:Jr,r,.c, ·t1'"1,0 '111.:.1--,.~1e ·1·~· .:::,·~oi1.~1 1''if , __,,.,._ ,.,._,t. ,..._'-",,,c..,,~•- t \.., 1 ''~"~ 1~ ... , .>...,. , I ., ,..,,.,\~·., !C.",2,) i., 11. · , 1.._,,,f;:;, I .__, .' ,._, l,jt.r .,,-., ,\ '--"' 

,-.,,•,--1·f'1s1·-•-">1 cr••~, ·1'-".: orrjo,•c.d\ ·t1·1,:.:,, \,A,1·-i(-1 1:::. 0·1: 4·!·1p 1~1,::-i·[j- r,rc·r,=,.,:,.d·~~ •"'(f ,···,::1IP ',1'1✓ ·1 1 1 (JCI ·c'·e ·t'11F.:• ·-•·t.JI ,,,. .... ,,~t~•-'• ( "=- ~~ Vii C:, / ,.., _i _ "J I._,, i._ "'-' ... , • 1i'"J _,; .,_•;--~_, - \..-. ;:ii~ ... -· c I :::: '"' ,_! ,_, 

appeliBnt's \Nife (assurnino sr1e si~Tc-es thi~ dt::ed), ! am no't psrsuc!cled on the baiance 



·J 'I 

of probfliJilities that th,e confiscation <ivill cause f·1a1··ds:~1ip to the :::ppellant's 'Wifr:i ·..vhich 

i:s exce::;sive or great,er th;sm tl'K?. cir.::urnstan,,~,ss vva1T21nt 

.D-,ccor,::iin~;ly, ap~rnacr1l ng the m-21tt::2r on a de novo basis, [ find that 21 orope1· 

c,?r:::e 17as IJ,.aen madG out for conriscatron :and that it iJVill not cause undue; hardship l:o 




