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Introduction 

[1] There are two applications before the Court: 

1. An application by the plaintiffs for split trial and associated 

directions; and 

2. An application by the defendants that the brief of evidence 

of Stuart McIntyre be ruled inadmissible at trial. 

[2] The first application noted above was heard on 8 April 2003. There was 

insufficient time to consider the second application on that date. 

[3] Following further consideration, at a telephone conference between the parties 

on 10 April 2003, it seemed that the better course to take with respect to the second 

application was that, as this related to an issue of admissibility of evidence at trial, this 

should be heard before the trial Judge. Accordingly, the second application was set 

down for hearing before Justice Hammond at 2.15pm on Tuesday 15 April 2003, and 

this was noted in my Minute of 10 April 2003. 

[ 4] This judgment, therefore, deals only with the first application. 

[5] That application by the plaintiffs is for a separate trial as to liability only and 

associated directions. The application is made pursuant to Rule 438(3) High Court 

Rules which states: 

"On the hearing of the application [ for an order for directions affecting the 
trial], the Court may make such orders and give such directions (whether 
sought by the party applying or not) as appear best adapted to secure the just, 
expeditious, and economical disposal of the proceeding." 

[6] Further, Rule 438(4)(c) and (d) provide: 

"In particular, but without limiting the generality of the foregoing provision, 
the Court may by its order -



(<:,;) Defir~e the issues to be tried: 

( ci) Direct that any is~ue, vvhcther of fact or of lav1 or of both,, be i:rled 
befor,,;;: emy otber isz:ue, ' 

[7] Counsel fo~· foe p1aintiir;:s referred me to IvicGechan HR438.08 y,;hich 5/:ates: 

"The powe·· in !lhe rule is general, altho1.1gh cletaih:'d particul.ar powers 2r,:;; 

listed. O•c1ts{de 3uch pari:ic11lc'.r po'!vers the Comt may, for e:xamplr:-, order thzd: 
a trial be divided as between liability and quac.tum, ,c,r ths.i 'bolkfays' be raken 
during the course of the trial, b,<Jth of '.;vhich me increasingly r;om~1101i1 in triais 
cf long duration." 

('31 In addition, Rule 418 High c.~}ur,1: P.nlie:s has application here, ''This rule :::tav:;s: 

"418. On:Eer~ for deci:;i,NI - Th::: Court may, v.rhether or not rhe dec:isio1~ \vill 
:iispo:3t or the proceeding, rnai,e orders fr,r -· 

(a) The decision cJ 111y (FJ:::stiox1 separ::11.tely- frc,m 2t:1y ,c,ther qresticn, 
befort, at, 'Jr aner any trial or forthe:,· t;,·ial iE the prnceediag; and 

(b) The formuJaticn of the qucstic:n for declsion and, if thought 
neceE',sary, t!1e ststernent of a case:' 

[9] It ::_,eems clear tfa:t this application mz,y be ccns:idered under R11l·~ 418 or under 

PRJ'·TZ :D3 iusiice Fishe:c staltci: 

"'I' ., nr• 1 1 · ~ r 1 1° l ,, T" 1 ,- .,., I - • orJay ; e ,e<>)rn ,tp,p 1es unuer x:JJ e "+ ,~ t 1-e J-~1g: 1 . __ ·omt -,,JJ ,es tor an c,n1er 
that ''the defc::nd2.nf s liability be tried :3epatatdy fronj, and in ach;mJ,:;e of any 
qn,sstions relating t:;:,1 rern.edies.' Tlm,·e is of course ;.10 Jjfficulty c,ver 
.i1.1ri~;dic'!:i--:m k:,r 2:rnch an order, vvrether found,;d upon Rule 1!-1'.3 or ·Rult: 438." 

[lGJ The Comt's power under these Rules is discretionary. }'-cs to Rule e:1.1s, 

gui:l.a,1ce is av;:ii!able £i·om a deci:sion of Barker ;_ in Rio Beve.0·a;ges !.,f.,nited v The 

Golde.~1 C'frct'.e G:;rme1·v noted at /L)S'2'1 E1CL 56'.). In exercisirnz the disc~·etion., factors 
•✓ '., ,I ._~ . 

which ::ire relevant irn:;lnde: 

I 1' Ddsv in finaliy resolving th,.:; proceeding; 

Ler~g-th ,Jf fo.e hearing of the pr~] irn inary ques tiot1 :. 



litiga:tion; 

ii ., 

4, Length ,af any ::ubsequent hearing and in p:,Ht;cula:· whether a:1y 

sub:;equent hearing time 1Nould be shotiened by n pre!inoinary que•~tioli; 

'~ A, bahnclng of the adv21Et'.:"1ges to the pa.riies :ind the :Jvbli.:; interest in 

def::mdm1ts. 

Ihe 1.mderlyiEg objective ::iehind th:c rnle is v,rl~ether the procedu:c·e is likely to ex:~•e::lite 

rt proctedi11g, saving inco::1vei1iencc 3nd expense v1ithout any c,c1,tmtepraillng in_ju:,.tice 

- ~,et NIGGechan on P,:ocedure HR418.04 

-1,_ l l] in J.P,•,·•ur'"111,""n•·e 1'J,....,)'Lr"'1) l/ F,••ry,·•pv [11 q9·)~ ?J NL7 L.F -·g6•·~ ·1.:1; 1··11~rP, "'11 0·1•·,..J,~r ·1'·'.cr ·1 r•1~,Iit '--- -"--.le J. t. ,I, .,·v,.,I' < ,· •Vi:.-1 _ .< _, ,.,1,•J•,.,-l · ~•- •'-'j • .... , 1.... _I _.· ·:} ,,111.-..,, (,~., ;_J,.,...,_ I l,s- ;;)_..., J...'~ 

trial had be,::r, made at first i.nstance, Lord Templeman in foe Privy Co"..mcil stated at 

p:1ge 388: 

"It is admitted tLat tbt. object ,Jf the vreliminary i::;sue ,.vas to serve fane and 
money; th-:::- cornprornise issne and the Uincella1.ion issue r,c::quirecl rn b-~ decided 
in any eve cit and if first decided ?i.nd in :fo,,,r,::u.r of ,!he respondenLS ,.;vol1Id renc:tr 
unnece:3sary an;/ further exper1 di:ture of time and rnone:r " 

And 

''A trial in r,vo pari:s in vo'.ves the danger of 1'NC appeab to the C:ourt of Apptal 
and tv,,10 appeals to the Privy ,.:01.mc1il On the other hancl ,fhe second p.at of ihe 
lrial n1.s:y b::: rendere:d v11ho1Iy i.mner::essary by the c\;;ciskm on the first part. 
~~lJe Jvdge mu.st decide v,.rh1:;ther, ti.king into c CC(Ylmt tbe issues ij1vol ,1ed and 
thE nature 01' th~ evi.d•::once reqoir,~,d for each issue, the disputes betvvten the 
litigants can best b<: re:mlved by a single trial or b::; 21. trial in t,Nu parts." 

r n:: ,:urn novv tc apply these p,·inciples t,]: ttH:: facts in the p,-esent case. 

P3] '~'his proceeding •Na:3 cornrnencecl in 1998 rnd ::mses frorn issues 'Whkh 
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[14] It seems that the possibility of a split trial in this proceeding has already been 

raised in the past by the defendants on two occasions, and now on a third occasion by 

the plaintiffs. 

[ 15] If a split trial was ordered and the plaintiffs succeeded at trial on liability only, 

counsel for the defendant noted that the plaintiff would not at that point receive any 

damages, and the liability decision could well be appealed. 

[16] In this event, Mr Murray contended that a trial as to liability only would open 

up the possibility that the liability stage of the litigation might not be resolved until 

2004 or 2005, depending upon whether one or two appeals proceeded. After the 

resolution of all appeals, counsel for the defendants noted that the proceedings might 

then have lo come back for further trial as to damages. Delay in finally resolving the 

proceeding is likely to occur. 

[ 17] As to the issue of any possible timesaving, counsel for the defendants argued 

that damages issues here are unlikely to involve much trial time in any event. Mr 

Murray contended that each side would call an accountant, and if the accountants 

conferred prior to trial, then only residual issues would be left for evidence and 

argument. 

[ 18] Counsel for the plaintiffs contended that the time saved in a liability only trial 

could be up to one week of the trial, which is presently set down for a total of six 

weeks. Counsel for the defendants argued that any time saving would be considerably 

less than this. 

[ 19] Counsel for the plaintiffs noted that the defendants have not filed any expert 

evidence at this stage in rebuttal of the plaintiffs' quantum expert. The plaintiffs are 

of the view, however, that the defendants may take a very extensive approach to any 

damages enquiry. 

[20] Nevertheless, it seems to me from the indications put before the Court that the 

maximum timesaving which might arise from ordering a split trial would be between 

two and five days. This is in the context of a trial set down for six weeks. 
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[21] If a trial on liability only was to take place, then in the event that this was 

decided in favour of the defendant, this would end the proceeding. This is, of course, 

subject to the caveat that any appeals on that decision would need to be first 

exhausted, and as I have noted at paragraph [ 16] of this judgment, counsel for the 

defendants have signalled the possibility of appeals. 

[22] If, alternatively, the plaintiffs were to succeed upon the liability issue, then of 

course the litigation would not be ended, as the quantum trial would need to follow. 

[23] These proceedings have now been on foot for some five years. As I 

understand it, fixtures had been allocated in November 2001 and June 2002, both of 

which have been vacated. It seems that this was at the behest of the plaintiff. 

[24] A firm fixture has been allocated in July of this year, with an adequate 

allocation of Court time to hear all issues in this proceeding. 

[25] I am satisfied that these proceedings need to be brought on for a substantive 

hearing of all issues, and that this would best secure the just, expeditious and 

economical disposal of the proceeding in terms of Rule 438(3) High Court Rules. 

[26] In my view the procedure to have a trial as to liability only sought by the 

plaintiffs here is not likely to expedite the proceedings. As McGechan states in 

HR418.05: 

" ... from time to time the cases sound a cautionary note that while Rule 418 is 
intended as a liberalising provision one must still bear in mind the potential 
perils involved in attempting to short-cut litigation by dividing off issues and 
attempting to decide them as preliminary points - see, for example, the 
comments of Eichelbaum J (as he then was) in Innes v Ewing (1986) 4 PRNZ 
10 and Barker J in Levis Strauss & Co v Kimbyr Investments Limited (1992) 5 
PRNZ 577 affirmed on appeal. .. " 

[27] Weighing up all the discretionary factors noted above, therefore, I am satisfied 

that the plaintiffs' application for an order directing that this proceeding be tried on 

the issue of liability only must fail. 



There is a fiirther matter, ho,.vever, which tl:e plaintiffs raise, whic:h:;: now deal 

vntL 

[ ,,, ,,_,,1_,, ~ ,, l . 'f'I'. 1· ,• (' ·1 d' ,• ' . 1 1· -i ·1· l '-, _'"' 111 Lille p .::a.;nt1 i:s app 1cAnon ror an ore er irectn:.g ffW. a8 to mm :.ty oruy, ~ve:1 

seek at' orcbr "(b)" t:-1e follow:1:g: 

"Such fmiber or o::her ord.;rs or directions as are considered appropc·iate t;) 

give ef:f:;ct to (a) abov~. ' 

\Viki J resecved the plaintiffs the right to z:ppiy :tclr orders relating l:G foe sc-Jpe 

of evidence al trial it1 his Minute No. 9 dated 10 Octol-x:r 2002. 

[311 The plaintiffs are emkrv(1,u-ing tci s~ek a rnling as to the scope 0f evidrn,~e ::ct 

l'-r•;,-11 -\' 111;(-,/1"--•b' ,1',("0 cll,, --e,]--·,J,c,s t·, a- •· 0 s ''llf:,-,c"tc1 ·,,,·1•Ylj'-r->r l~., ,\_, ..L .l.L •- .}.~.\. , J' l 'C,,1,,,•'-1 <t_! 'L :,' r,::, .,./:;,.. ,,t,1-., f,L, • .!I..!.{,./, ·VU.!J.o 

In 1:iart, 1,his is ot1Hined in paragraph 33 of the s11bi:ni.s~:ic11s before me by 

colmsel for the: ~)la.inHfa, ·,Nhere it is stated: 

[33] 

"The plaintiffs th:::ref m:e seek an order that the defendants be required to 
pr,ovide a statement within a specified til-ne identifying the p'<-u-pose of leading 
evldence rel.evant tJ the init:ia-1 suspensions (the brief of evidence of Ur 
Bar~leit and J\1r Dunne) and how and/or V•r'hy it is, germane to the claims 
pl.eackd." 

There v12.s a cert2iin amcun1: argument before rn;:; from both colm2eI for thP: 

p1::rintiffs :,u:id c,,Junsel fer Lhe defi::Edants a::c to this issue. 

[3-4j Upon refiecfrm, J am. of the view that this is n0t an sipp·orriate m.atter for me 

lo deal ',Nith. It is an eviden:ial nm.tie:· vvhich also is b~3t addressed by the trial Judge, 

and ii is convenient that U1is rnighc occiir at the hearing befc,re Justice Hammond Oll 

T, .. 1,;::sda:/ 15 April 2003. 

,.)) [,, , ] Accordingly, I m.ake uo rniing v,rith respect to this i~::;v.e. 

[36) I dL·e::t that His a matter v1hich should be put be:fc,re Jrn,itic,~ Hammond v,hen 

he considers '.he applir:: 01tio11 as to ':he a,1~mis~:ibility of iVIr E:tuart [vicintvre's ,::videe::e 

cit 2.15pm on T,.les.::lay 15 April 2003. 
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Conclusi.1J1n 
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