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position that had applied under the mirror trust by making John Bishop a beneficiary 

in relation to the assets of the John Bishop Family Trust and Josette Bishop a 

beneficiary in relation to the assets of the Josette Bishop Family Trust. 

[16] On 29 May 2001, the trustees of the John and Josette Bishop Family Trust 

executed a deed excluding Michele Bishop from the class of beneficiaries and from 

any entitlement to any benefit under the John and Josette Bishop Family Trust, as 

well as the John Bishop Family Trust and the Josette Bishop Family Trust (although 

the latter two had already been wound up). The deed also excluded Josephine 

Wilson from the class of beneficiaries. The effect of this was that only Josette and 

John Bishop remained as named beneficiaries, so the changes brought about by the 

resettlement took on an additional importance. The trustees did not tell Michele 

Bishop of this development so she was unaware she had been excluded as a 

beneficiary. 

[17] In October 2001, John Bishop died. 

[18] In May 2002, Michele Bishop's solicitor sought information relating to the 

John and Josette Bishop Family Trust. After the third request for information, the 

solicitors for the trust wrote to Michele Bishop's lawyer, refusing the request for 

information on the ground that Michele Bishop was no longer a beneficiary of either 

the mirror trusts or the John and Josette Bishop Family Trust, as a result of the deed 

excluding her. This was the first time either Michele Bishop or her solicitor had 

been told she had been excluded as a beneficiary over a year before. 

[19] After the hearing of the first strike out application but before I issued my 

judgment, the plaintiff sought an injunction to prevent the sale. of the property at 78 

Felton Mathew A venue by the second defendants. That issue was resolved by 

consent and the property was sold, subject to a requirement that the proceeds of sale 

of the property and a neighbouring property, be held until the disposal of these 

proceedings. 
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[20] T!1,-:; Ellot:;: ~1::i.vc novv ;·esigned as trnstees. T'h:e ::i.pplication to strike out the 

,.:aus,~s of action agains·,t tht: first def;;;ndar:ts has been brnught Ly the :~:·st named first 

[21] There is no dispvte as to tlle cderfr .. for .ietennining an ,ioplication t,:::, strike 

out under R, J 85 of the High Cou.rt Rul.:;s, 'Ewse criteria Ere: 

a) The c:1.pplication proi:'.eeds on the assunrption th?.t the fact., pleaded in 

the state-:ment of claim are true, regar,:Uet,s of vvhether they are 

.:,dmitted or not; 

b) The discretion ~o strike f1ut i~; to ce exercise-:] sparingly- and mily in 

clear cF.1.SeE, 7vi/here t:ne Court is satisfied it has the r1;:quisite n:iaterial 

·1 t· . )e_ ore 1.t; 

.} 'I'l C ·11 . . '. . ~ ·1 l . ...1 , c. l 1e · curt 'WI not exercise 1ts cnscretmn un1ess t1e c2.st as p eaaeu rn 

so clearly i.mtenable the ::ilaintiff cannot possibly succeed; 

cl) ff a :Jaitn depend.::\ on c::. question of lr.1,v capable of deeisicn on the 

I repeat my finding from m.y -~arlier j;~dgrnent, th2,t I cio not accept that the1·e 

is any ba3is. fo,r not :following the genen,11 rule that tht Court a::sur.nef.: tt'.at the 1::ic.ts 

pleaded ar,s tme,, .Gnd frrnt the plaintiff ,,vill be able t·.1 prnve tb:;::m. 

!-·-; '.l;] ,;;.., ... , I afao stlite at the 01.rtstt that J •Nin c·::msider this application on the basis of the 

,:;-,;·"Hc17'•1"'1T·:• /'•,re r·Ja-i-11• >"llITC,n,th1 h-"for,,:. fhe ('o,·•1+ ·,vl11· ('h rt'1"fS0 •rc j,-. n1a·1•-1···1 ,•p"'P''"l~·k ·_:_:·r,)m, ~~,,,·.',l-,,,., -~-Ii."'-'.:.,,.~, ',j v . . i. ~·. 1,.,, •. ~ .._,.,, • .,, _. . ..,_,,.._ , ...... ..-,l.1...! ,.._,.., , •.. ;..L~- '1'1 .• .,.J,_, . .• ,:J.. . ..,,,.,_e,) _lJL .. t ..• ,} ,;.,., . ..:, '"'' ;<,i...J _ _ 

the statement of claim under considerati·:m. in the first s::rike, out applic2:tfo11. 
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rigtt to an !:'.'Xpectation of' receivjl'g m:;ybing under the trust:::. For thts reason, he: 

,exclusion me?cnt she suf£ered no lrJss. I n1:entioned Jn my ec:.rlier ;,udzr:r:ent the need . . ~ 

to plead loss, but on further consideration I am satisfied a fa.ihi.re to do so •vJl not be 

fatal to a ciaim of thils kin::1c. In ~orne Gircumstances, I accept that a dis,•~retionar:y 

b,;:neficiary can se;;:k the 1:=:ourt's a.ssistai1ce to ensure c:::,rnpliance v1ith -d1e terms of 

618 per Lord 1Nilberforce). It is not necess.&ry for me to :make a fiEding on this 

point, but I am sat:died th::~t tht~ :"ailm:e to 1:.viead loss does not render the plaintiff's 

i..:lairr1 untern:ble. 

[34] 1-fr Smith djd noi: take is:su.e with a number of other aspects: of ·the first cause 

or' action, and I win say no more about them. I arn satisfied that the pbading, based 

on the breach of the 1ne1rncranda of,vi3hes should be strvck out, but in other respects 

I decline to strike out the first en.use of s.ction. 

The second cause c,f action Telates to the removal of Mr Holmes as protector 

under the John Bishop ::i·arnily Trust, :::,nd the appointment of Mr Lynch, Tlie 

pla:ntiff .5ays the resoiutiori to do this V/as void and of n:) effoct because John 

Bi2.hop L1cked cap:tcit:1 to underst3xtd the naturt: anti effect of the resolution at the 
• •, i' t1m,~ n: was passea, 

[36] Tt:,e third c:;,iuse of actfon 1s in the [,a.me tem1s, 1:.:xcept that it telates to th,~ 

Joset·:e Bishop Family Tnwt. 

[3 7] I mentionc:d m Iny first j1_.._dgme11t that 1his cause of s.ction fa re:1iaDt on the 

factGal finding -~h,rt John Bishop st:.fft:r,c-d incapacity &.t the relevant ·,frue. I rtoted 

there 1vV2.s ct real disuute about 1:l2is. I ··,YilI )I'Oceed on the basis the u!la.intiff c:&n urove 
.L ..I. J._ "'~ 

this, but she needs tc be avvare that if she cannot then then: E.,·e potentially 

significant c,.:isT frrrplic9,'.'iC1m: for her. 
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[53] \X/1,il<;; the nlaintifI faces som.e 2~ubsl:anti~11l diffieulties in estabiishirn:..r, her rizht 
~ - -

+,-., 'D1·1··,.,,., a d1°T·1·,,a·ti 0 1-' <>(•'1'·1·0-,1 ·11 r!10 11(),'I" conc.:1"1-lpr i-i- f.·•ppr·r,,cp, r·i,o,-r-1 ip, <""tl'1;1,·" 01 1,:- t'·1--11·oe; C' 1ai1'Il l-';,.,f _1._5 , .... ,,.,_ . ~, • .... \ (._,, c.i. "..:, . ••. 1 .-=,. ...._ ~ ,Lu :..J.-.t ·-"' ~·,. . ._J.~ . ,~c ..... ""-, 1~.·\.J u, "-- r..,~ {,, 1,,,,.t 1-"-, '~ ,,.._ "'-

.r 1 TJ.n ., t. ] • . •·'.l" • ·1 ., b . l . '1' ' 1or t ·1at reasorL 1,r 11•etner tHf.: p amtln 12 ent1Lea t!) nng sue 1 an actJC,n YVl. 1 nee1.:c to 

he d(:'!rermined at trial, after be conduct c,,f die tmsi.ees has been ~he subj;~ct of 

ccmsideration by I~t.e Com.t in the context -of the pfaintiff' s actionr; against the first 

defendaEts. 

(54] Tht pfa.intiff says the Anders~ns re•:.eived th\'.: Felton l1:fa1he,v Avt:nue 

pr,oper.ty, knowing that its cE.;;tributio;:"!. tc them vvas in breach of the tn~st The 

·1 • • i:-~ 1 ·1 J ' , -- h " . '" l 1 1 --, . p,.2:mtlJ.t p (;:ac.s tJat tt1e An,jernens act e1t1,er a.c111a 1010\v enge or co11stract1ve 

kn>::)V,'ledg,:, of Mr Bishop' :s Alzheime~·' s dis.;:~ase and inca.pacity, and d"12 tramrf:,:::r of 

prnp::rty war; procured by undue 1r.ifJucnc:e by Jose1:te on John BishJp. ff that 

aH-~gr.tjon is capable of proof, it is ccn~eivable that 21 Cow~t ,vould ±1nd that the 

not be said. the :;:;;'.use of action is untencible, and it Vi/,)uld not be c1;_:-propriate to strike 

it ou:. 

[55] lVIr Cullinane argued that tl1e Court should not accept these a.Uegaticns '!:Jay 

be proved for the purpos:: of 1:he strike out applic:tfam, and that they were mere 

statements of opinic,n by the plaintiff Vlhich were at this stage unsubstantiated and 

lacking Y'.1 any il1herent credibility I acc::,pt: tbat the allegati.0n:, appear diLfJ.t::uit Jo 

prove :md I rereat my e;iidie:r ,;varnir:g to the pl1'1.intjff fhat die would be ,.:tITNise '{et 

proce,;;d v;1ith ·:::.:n.wes of Eb::tion v,1bicb are not cap..c~b:ie of proof: but I c1Ifl. n:::;t prepared 

in the context of a str:.ke out ::~.ppli,:,.2tion. .A.ccordingl:1, ,.vhile I have some n,a)o:·· 

rnisgivings ab:Jut th13 cause Qf ::iction, I do not consider it appropriate to strike it out 

Rather, it is time 1:.1r these r.eatters to be ½n°J'UP-"ht to a substantive hearinv so the isslies .. e, 

bet-,;veen J1e parties can be resolved OIHX'; and for aLL 1\Jo dr,ubt the plaintiff ,,vill have 

been warned -of the ,x).•;ts appiications pursuing c:s:.uses of action v1hich ultimately 

fail, where there have been :varaings alx,u~ 'thr, potential difficulties o,f proof 
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· Seventh cause of action 

[56] The seventh cause of action is also a derivative action, and the comments I 

made on that topic in relation to the sixth cause of action apply equally here. 

[57] The plaintiff alleges that the Andersens procured the inclusion of key 

provisions in the memoranda of wishes by undue influence. Those key provisions 

record a wish that the share of the John Bishop Family Trust and of the Josette 

Bishop Family Trust in the Felton Mathew Avenue property be distributed to 

Mrs Andersen, or failing her, to her husband. This allegation is said to be based on 

the fact that Mrs Andersen was "the spiritual adviser and counsellor with respect to 

psychic phenomena, spiritualism, astrology and other 'new age' philosophies of both 

[John and Josette Bishop], who reposed trust and confidence in her". 

[58] It is alleged that Mrs Andersen hypnotised the Bishops in 1995, taking them 

back to past lives, and during this hypnotism, Josette Bishop regressed to a past life 

in which she was the mother of Mrs Andersen. It is said Mrs Andersen had complete 

dominion and control over Josette Bishop's actions and could make her do anything 

she wished, and that Mrs Andersen also knew Josette Bishop had undue influence 

over John Bishop, and procured her to use that influence to induce him to join in 

transferring the Felton Mathew Avenue property to Mrs Andersen. 

[59] It need hardly be said that these allegations will be difficult to prove. I have 

some misgivings about assuming that they will be capable of proof, given their 

nature. Mr Cullinane observed, fairly in my view, that as these events are said to 

have taken place in 1995, it is surprising that these allegations are made at this stage 

for the first time. 

[60] Mr Twist argued that the status of spiritual adviser placed Mrs Andersen in a 

relationship with Josette Bishop, analogous to that of a religious adviser and disciple. 

There is some authority which lends support to the plaintiffs contention: ( Chenelles 

v Bruce [1939] 55 TLR 422 and Lyon v Home (1868) LR 6 EQ 655). 
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I decline K" strike out tl1<e ether chhns against the first defendants. I also 

declirn:: the se:::orid defendants' application i:c strike cut the pla.;.ntiff's claims against 

the second defendants and their sun111tnary judgment application. 

Costs 

[ 65] I did not hear :from the muiif.'s cm costs, 1\.1er~orancla may be fil.,::d it 

nec;;,ssary. It may we:11 be that reservation of costs at this stage is a;ppropri.,Lte., 

J'~ext steps 

[66] r('he 5-;eccmd defernfant has filed an 2:.pplication for security c,,f r;osts. I 'i.Vill ask 

the Registrar t:::, arrange a fixture for the: hearing cf that application. That heafr1g can 

be combined vvith a ci:mference at which timetabie orders can be made for the futUI'e 

conduct of the litigafr:m. Co,1ms,~l should file memorancla at le2,st 48 hours before the 

conforencE (preferably a joint memorandum),. outlining the steps which need to be 

taken and the pro::,osed timetable for them. A fixtme for the substantiv,,e hearing of 

the matter will be set at that conference, The time has nffiV anived when 

interlocutory :mulicaticras s;hould stop1• anr} the :n,Jter 1xocee,d to a hearin'2'.. 
"' A ..i.. ~ L <.J' 

[ 671 I discussed with cmmsel during the October he2,ring vihether efforts had been 

made to s,3ttle this matter. I utge counsel to initiate discussions ,vith that ire mind, 

ar;d t,J, make prnp•er eftcrts to ::;ettlt, befrife farther unnecessary costs am incurrec:. If 

sei:tlement diseussions have :lot progressed :mari:en, at the time cf the r..ext 

ccnforence,, it may be appropriate tci order that a judicial settlement conferenc,:- takes 

plaee. 

Delivern.:i at 12 noon on 4 December :2003 






