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[ 1] This is an application to rev1ev,r a decision of Master Lang refi1sing to 

disc:harge 1•.,,1r Edwards from bankruptcy. 

[2] P\. preliminary point anses :as to whether this matter shoald be dealt v1ith by 

rr;ay of· r=,·1· a·\·.-7 o··• r-rhetl·1e-r ·, ,,;.r Ed,uards "'llOl"l.,,(l l•1nue "1·1p~al"-'ri ·'·:-; -n1~ c·ou·•i of'Ap··J 0 al v·c , 1_.J_~..,,,,, l vv L"l.11¥1.· :. /y i,. t.!1 ··1. __ a.v ct}.C· 1v~-LUt...1-C: _,, l . ..:..l~'. 

The application was heard in Court. The general rnle is that where a Master hears a 

n1atter in open Court, the decisioL must be challenged by -;vay of appeal rather than 

review. However s8(1) of the Insolvency Act 1967 ptovides: 

The Fiigh Court may review, rescind or vary any decision of that Court or 
any J:Jdge thereof under this Act. 

[3] Counsd fo:r:- I1vfr EdwardE: relies cm s8 111 his subniission that the Ivi.aster' s 

j11dgment may be revi~'Nccl. The Official Assignee does not challenge that 

conJentioi1. 

[4-] Thi::re is an analogy with r264 cf the J:Egh Court Ruleso 01h,1t ru;e allo·vvs any 

party affected by an order made, or decision given on an interlocutory application, 

instead of appealing, to apply to the Court to vary or rescind the order or decision 

uniess it vvas made 1Nith his consent 

[5] In the applic2..ticn of tbat rale, :'.t has be;;,n held that review ;s appropriate in 

fhe case of ,m ex pan'e order, but that in the case c1,f an inter p,:zrtes orchsr the review 

jurisdiction runs cc:iunter to the p~·inci.ple that an attack UfY:Jin the correetness of a 

decision of a Court shoukl only be made by a Court of superior jurisd.iccion: s1;;e 

B,yartt v Collecior of Customs [1984] 1 NZLR 280 (CA) and Parat v }vti..,naco 

]1,fctors Ltcl HC AK CP204/82 5 December 1982 Ar1derson J, Review may, 

nevertheless be appropriate, in the case of an inter part es order vv here the matt~r 'Neis 

not fhlly argued. 

[6} Sectic1.n 8 is ,,~:;[pressed in br•J•ad ~en1,s and a literal inte11iretation ,,vovld cr.How 

this matter to be brought befon the Court by T.vay of revif::"iV. :Neverthele~,s, iil 

circmr12tances ~Nhere the ::i.rgumeni: before the t,rJaster \V:ccs fblly ,:::.ontested ( as it was 

in this case) foe preferab.le course in my view is to chalkmge the decision by Y,my of 

appeal to the C::rnrt of Ap!JeaL fa this i:nstm1Cf\ bec,·use n::i c:hallenge iD rnised t,:, the 



Drocedure adopted, and because I mn satisfied that I have jurisdiction, I have decided 

to deal with the matter pursuant to the provisions of s8. 

2002. 

Master Lang heard td.r Edwards' applie;ation for discharge on 19 Dec:ember 

The jfollov;ring day he delivered an oral decision in vvhich he heid'. that the 

application should bt adjourned part heard until 1ouch ti:1me as 01J~standing cI-:'.minal 

p:toceedings against r:.,fr Edvvards rad been concluded. On 17 April this year, after 

the conclusion of those prc,ceedings, he resumed the hearing and :efase::1 tc grant the 

application. 

[8] Mr Edv1ards ,,vas adjudicated banlm1pt on 12 August 199:~. By notice of 

• • 
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bankruptcy. The application ,vas made pursuant to slG8 of i:he Insolvency } ... ct. Jn 

accordance with the provisions of d IVfr EdwCLrds 0,vas public;.y examined 

concen1ing his discharge and the Official Assig11ee filed a con1prehensive repori: m 

which the grounds upon vvhich the discharge was objected to were set out 

':,I [n] This is not Mr Edwards" first bankrnptcy. In 1986 he ,Nas adjudicated 

banhupt on his ov1n petition. InitiaHy the OfilciaI Ass.igne,e otjectec:c to hiE: 

discharge from that '.:Jank:nq:J;cy, hut •,vithdrev.1 the objection on the basis faat ]\tlr 

Echvards was prohibited from being a direc~or of, C:,r takil~,g :µart in the nrnm1gement 

of any cornp2c11y for a period of five years 2fter his discharge. He subsequently 

breached that prohibition and was convicted and sentenced to six months pr;;;riodie 

cletentio~1 1Jn 17 Fd1mary 1999. On the s2.me date he vv,1s convicted on a number of 

cha:ges brought pursuant to the Securities i\ct 1978 ano; th.e Cornpanies Act 1993 in 

respect of the offer to the public of sh::.res i.n a ::on:'.pany called, NZ Deer and Food 

Fest Ltd. On the same d:1te he vvas also convicted of cha.rge.5 rnlating to the o~:fer of 

shares to the public in a compan~i called, Global Beer Club Ltd. 

[: OJ In June 1998 l\1r Edvvards incorporated a company called, YVorkh,;1ide Beer 

Club Ltd. The sGle direci:or and shareb.older of that company '(llrf,s a Ivfs Dench, 

although :she vvas not involved in thb ciay to day operation of the ,:ompm1~/- Mr 

Bd•..xmrds, between C>ctober 2000 and Febrnztry 2001 advertu:,ed m varrnus 

fo~wi,papers for fo=mchisee':: to hecmne imroi'.ved iE the compaEy's operation. Ei,ghc 



people paid a total of approximately $400,000 to secme frrmchises. The franchisees 

vvere only able to operate for a fev,r months before they vvere advised that thei.t 

company vvas being placed i~1 liquidation. 

[ 11 J ~lt:r Edv-✓ards ,,vas charged in relation to his activities in that comp:rny. 

[12] He also ran a business cc1lled, Flick Life Protection Instal~ers. He pleaded 

2:uiltv t:::. a charge conc:::min2 tha;t business. 
1.,.;! ., I,,.,' 

[ 13 J In relation to the charges ans1ng ±iom th,,~ operation of the company 

1.X1orld'Ni.de Beer Club Ltd, Mr Edv1rards pleaded aot guilty and -wis tried before a 

jury, Fie "vas found guiHy on charges of taking 1~art in the management or control of 

-~he busines1: of ·w orldv.ride Beer Club '•Nhile an u:ndiseharged ban.lrJTtpt He ,,vas also 

frmnd guilty of eleven charges of using a docmneLt with intent to defraud :md one 

d:iarge of attt11Tpting to use a docurnent Viith intent to defraud. 

[14] He v✓as sentenced in respect of these rnattern and the matter to which he 

pleadied guilty by Rodney }fansen Jon 9 April 2003. He received a total of five a:nd 

2: half years i:nprfa:ornment In the co1:rse uf th2t senter!cJng the Judgre noted th:::J Mr 

Edv.r,:trds obtai.ned $160,000 f·tom t1,vo victims for the sale of shares 21nd that 

fra11chises vvere :3old, Jfbr vvhich the company received in excess of $400,UOO, 0Ee of 

the shareholders recovered $50,000. The franchisee~: re,cover,;:-:tl 1~01thing from the 

licrcJ.idation of the cornpany. 

[15] The Judge reforred to the 'Victim Impact Reports which he described as "a 

senes of harrov,.ring accounts of heartbreak and pain for those people v,.r~1om you 

defrauded". He said: 

Your heartless dece?tion has tom t!:i,~ Eves of ma:1y good people apart It has 
affected their children also as ~10E will have seen. The ripples ..::f your 
offending bave spread tc engulf vvhcle families. 

[ 16] Th::: Judge :ceforred to ~he- fact that the applic:cmt' s record o:'.: di2honest 

business dealings goes back over '.20 years. In 1992 he vras sentern:ed t.:) t~No years 

in1pris,)nment for multiple ch2.rges of fraud and theft by faiEng to acc,x1u. Those 

offonce.s spae the period 1983 to 19:;J5. In 1999 he was sc:r1tenee,( tc si:x m.c,nth3 



period deter~tion. The Judge considered that the applicant'1: offending in this case 

h:1d a nvmber of featufes ·which made it one of th1::: rno:s:t serious cases of its k:ind. He 

referred to aggravating t:1ctors aE: including the subsi:anti_al sma involved, the blatant 

dishonesty of the mecms employed tc extract monc:y from victiins, the devastating 

effect of the frauds on the victims and foe previous convictions for the same or 

s::milar kinds of offending. Finally, 1he Judge refoITed to the lJersonal benefit vvhich 

h11· Edv;;ards and 11is .co-offender obtained from the c,ff.':nding. 

[ 1 7j 1'.1aster Lang took an tl:ese nmtte:rs into account 'Nhen considentng the 

application for disch2crge from bankruptcy. He ~:eferred. i:o awthority whid:i_ indicated 

that whe11 considering •Nhether 2. bm1hupt s110uld receive a discharge the Court must 

have regard not only to the i:r1terests of'lhe b~111rJupt and his creditors, but also to tbe 

intertsts of the public and of corn:nercial morality. He reccrded the subrntissions 

rn2.de on the bank:rupt'.s behalf by Mr Bucker. 1vfr Bucker's submission rrn:id,;:; b'::fore 

i:he J\1aster and in this Court, v,;as that even in serious sases of misconduct ir;.volving 

significant loss, an order of discharge was usually granted at around the fimr year 

mark and that Nir Edv1ards had been bankrupt at the time of the hearing before the 

Master for four years eight a1onths. 

[ 18} Yvfr Jducker submitted that the :0errnJ aspe(.:ts of the banlm1ptcy legislation lw.d 

been satisfied. 

[19] The ~,,,faster accepted 1hat was the cc:1:3e, although noting that that finding was 

"tempered by the fact that in reality Mr Ed'wards has proceeded over fr1e fast five: 

years as if the order of adjudication did not exist". He referred to tlle significant and 

detailed. steps b2iken by Mr Ed'-NEtrds to conceal the fact of his: ban.lm.1p1:cy from ILhose 

with whoiY.t he deak 

[20] He gave 1:he following f';;asons for his conclusion that the applicafr:m should 

be r,~fused. First., he said it would be dif6.cult ''.o impose appropriai:e conditions for a 

person serving a temr: of imprisonment. Ser;ond, he com,ide.red there vvouI.d be 

difficulties for the :xppro1Jriat,e aufaorities in m,Jnitcri.ng conditio:1s imposed. upm1 a 

pers,,)n s1;:rvlng su,::h a ten:n and r,hat foat was a (:011c;::r;.1 b,e(:ause the ('.-,Jurt ,.xuld have 

rio confidence in the ap>Jlicant complyi,Jg ·~vi~h the, conditiom that ,vere i:nposed. He 



concbded that the c,nli1 ·.vay in v1hich the Court coulcl. ensure that the public \,vas 

protected was to refuse the application. 

fa disrnissing the appli~ation he alse rnade an order pursuam to s 110(1 )(d) of 

the Act, that the earliest date upon ·which lV[r Echvanis may a!Jply again t;) :the Court 

for an order of discharge is tvvo monfos prior to the date upm1 ,Nh~ch he is due to be 

released frcn;, prison .. 

Before ff11::\ Mr Rucker, for the applicant, re:ied strongly on tI1e dei.:;i~ion of 

Robertson J in L~ffi.cial Assignee v Webb HC GIS B69/88 4 .A.ugust 1989. In that 

judgme:::rt the Judge cited, 1Nith a!Jprov'.11, the priri.ciprcl in Spratt & f/{acKenzie, Lavv 

of Insolvency 2nd ,ed.: 

Tht:: jurisdiction l.o susoend an order •Jf disct1:1rge is a penal jurisdiction 2 .. nd 
the length ,c,f 1efusal should be aprortioned to the jur:t inJjction of 
punishment on the bankrupt. 'Wht:'.re the object of a punif:hrnent has been 
achieved in relation to both the bankrupt ar,d the comnmnil~\i generally, the 
discharge should be g:anted. 

As page 5 of .. Webb Robertson J referred to the automatic discharge prov1s1011 

introduced in th;; 1967 Act He said: 

It rnust be viewed as a clear policy change on the part of fr1e legislaLwre. I~ is 
an unequivocal indication thrd: the restrictions and encmnbrnnces placed on a 
banhupt including the provisions vvith regard tr.; not entering into business 
are to be in :;)lace for a period •Dif three years but no longer in the genernlity of 
cases~ 

[23] lV[r I-Iucker submitted that there vvas ,1 0 real dif'ficulty in imposing conditfrms 

and that .::m inability to monitor ·was not a proper reason :for declining an order for 

discharge. He submitted tb2.t the M[as1:er had 1;vrongly exercised his discreticn and 

that his decision should 'oe set aside and the applicant immediately di::ch;irgecL 

L2>41 Neither Jvfr 1:..~m::J::er nor ~,11r TantrnJ1 refemred foe Court to two decisions 

s,.1bseque:nt to that of Robertson J whic:h are relevaEt to the issue be:fore the Court 

The fi:ist is the de.::;ision of the Court of Appeal in Ice Hogg [1993) ? :NZLR :56 

The judgm~nt of the: Co"Jrt Yv-as delivered by Rkhardson ,L I-fo referred to the 

diffonmces in approach behveen the view expressed m. ''Nebb m1cl that expressed by 



Penlington J in Re Anderson HC FlAJVI B213/89 14 April 1992. The Couct cf 

Appeal prefe1Ted the approach of Penlington J. A.t page 157 the Court said: 

In confelTing :1 discretion expressed in the broadest terms the legislation 
recognises chat each case will be differenl, that the relevant fr.ctors may va.ry 
fror.1 case to case and that the exercise of the discretion nmst b~ governed by 
the circumstances of the paiiicukr case having regard to the guieianc~ 
p;:ovided by a consideraticn of the scheme and purpose of the legislation. In 
pr0viding for automatic discharge z .. fter three y,tar:o, the bgisiation re:cogriises 
thm it is nfft in the public interest that the banlauptc:y should endure 
indefinitely. In providing for earlier discharge, s108 reGognises d:1al 
continuing the bankruptcy to the end of tbe three yearn may not be in the 
public interest '\Vhether or not it is. ,,v~ll b,e a matter :fi:JE decision on the 
particular facts. 

That case and the jt;;dgment of Pe11Eng;to11 J corrcerned applications for 

discharge 1:nade prim t::i the expiraHon of the three year period. Neverthelless the: 

reference to the b:c-oad discrnticm is relevant as well in th::: case of opposition to a 

discharge atler the expiratim1 of three years. 

[26] Penlington J referred to the background to the legislation introducing the 

three year automatic discharge provision. It seems that in the absence of autm:ar~tic 

discharge few bankrupts ever applied. This vvas considered to be against the public 

interest The Honornrnhle JR Hannan, Minister of h1stice, v/hen moving that the 

In~olvency Bin be ~·ead a see,md tirne, described undischarged ba:al::ru.pts as Ee 

rnen.ace to the trn.ding corn1nunity. Penlington J refoned to a discussion paper of the 

A ustrnEan L,I"N :Re£:irrf.,; Commissfr:m com,idering the san1,e issue which described a 

discharge 8-S a me21m: of distinguisIJng banJr,_:rupts ·vvho are d~ishonest or have: engaged 

in undesirable comroercial behaviour. That r,eport observed that discharge rnight be 

pre·,ented altogether •,vhere the continuing conduct of a bank.rupt suggested a 

continued risk to the community. At page 19 ofAnd€rson PenEngton J said: 

The overall scheme of ~he l1Ct leads me to conclude that by introducing the 
::,r.tomatic discha::-gt: provis.icn the legislature intended that after an a1:bit:nn-y
period c,f three years in the nonTrnJ cP.E,e, a banlc:upt should not be subject te, 
tlie disabi1ities created by the Aet. . .. 

The logical consequences oi this analysis are first that while a b::mlmrpt is 
n,Jw free to a;"Jply at sny ti.me it is for him to j1.:sfrtY a discharge 1f he applier, 
for such an order at any time hetween the date of adjudic~1tion and the third 
anniversary of th~t date, ctnd secondly if be does not receive his discb2:rge on 
the third an.11iverna1y of the adjudicalion hecau3'i': of opr:.os~tion frf,m the 



[r,~] 
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Assignee and/or one or more cf his creditors, 'then it is for the Assignee 
and/or the opposing creditor or creditcrs to justify their opposition. 

Perilington J referred to the decision of Re Reilly ex parte Debtor [1979j 36 

FLR 268 at 278 .. 23 ALR 357 at 365-66 w:C1ere Lockhart J said: 

In conside::ing ·whether a brmkrupt should receive a discharge it has been laid 
dovvn repeatedly that the court must have regard not only to the interests of 
the banhu:pt 2nd his creditors but also to the interests of the public and of 
con11:.1ercial morality, In the exercise of its discretion tfa~ court rnust also 
consider the conduct of the bankruiJt relevant to his bankruptcy. See Re 
Fl ' " n ' '10 -1, l" Al[!--, ''0 ,c, ,_, (1;:\rO) 1c 1pn nnce ex pane tne LW,nKn1pf l _,6 ) :;, ,-u:,L :;_,, Ke C,r~y :,' ~.tJ, , _;; 11-lDL 

29, Re .Malian [1975] 6 .ALR, 161, 25 FLI,t 20. 

I-fo noted th8t :n that p,u3sage Lockhart J pointed to five relevs:,nt considerations: 

L The interests of the bank111yJt. 

2. The interest::: 1)f the creditors. 

3. The public interest 

4. Cor:m1ercial morality, 

The conduct of the bankrnp1'. reie"lan~ to this bcG1kruptcy. 

I adopt these observations of Penlington J as relevant to 6e present case, 

Clea.rly the Courf s discrr;;;tion is tmfetl:ered. Each case will depend tipon its 

mNn facts. The ~,Jaster considered t'.1at at least while he rernained in prison the 

applic:anl should not be discharged. He accepted, as do I, the need to bear in mind 

tl~e ri;:;hEbihtative aspects. Like '.:lim, I agree that Mr Edv,ra::-ds has shown litGe 

indication so far, that he i::' interested in mending his v.rays. 

[30] In this Court lVIr Bucker subn1itteci 1:hat the conditions th2.t should be imposed 

on a discharge are ihose set out ;,n sl 11 Gf the A.ct He ,~1as also prepared to a~cept a 

conditioi1 that an accountant b,=: appuinted. to s1.ipervi.se any business uperatio:,1 o±' 

JVIr Ed,;vards. 



[31] I accept ifo,t it rnay be possible to overcome some of the difficulties which 

1:he 1v1aster identified in the 'Nay of fonrmlating a:ind mcnitoring appropriate 

conditions. Certainly, more infonnation 'Nas given to :me on this aspect of the rnatter 

than was before Master Lang. However, like :tvfaster Lcmg, I have: concluded that H 

is not apprnpriate at this si:age to gnmt the applicatio~1. The applicaz-rt is after all 

sei·ving ,I sentence cf imprisonment for serio1~1s offences relating to the very 

bank:rnptcy fi:orn vvhich he seeks a discharge. It y110,uld, in my view, be er,tirely 

inappropriate for him to conduct any forr_0 of business 1Nhilst he is in prison, I accept 

that monitoring of conditions could present difficulties of a k,gistical nEture. But 

most importantly in my vie,N, this applicant's approach to matters of co1nmerci::d 

morality is so deficient as to justi(y a considerably long,';r period of ti:r~1e as an 

undischarged bankrupt than v;;ould generally be the •~:a:se. He is ob'1riousiy z pers::m 

from whcm the publi:: needs to be protGcted ir:t a commercial sense. His conduct 

duxing this bankruptcy is highly relevcrnt Public interest ovenides the inte!'ests of 

the applicant. 

[32] The: Master 'Was right to n::fim:e Ito grant the appl'.ication for discharge. The 

applicai:ion for review is dismissed. 


