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[1] The plaintiff applies for an cr~'ier placing l:he defendant into hquidation and 

appointing a liquidator. 

[2] The plaintiff pleads that a notice given under E:289 of the Companies Act 

1993 requiring pay111ent in the sum of $5,938.40 '0las served on the defendant oa 15 

Noveml)er 2002. The plaintiff alleges ~hat the defendant has failled to comply 1.vith. 

the demand. 

[3J The defondant does not dis;::iut1c:: that a debt of $4,340.10 is 1,J'Nmg. It is 

cormnon gn:mnd that appro;cimately $100 h,~s been prnd u:c.der an au::omatic payment 

authority to v,.,fach I will make reforence. The defend.ant dleges that it has entered 

into a settlement agreement in respe,::,t •Jf that srnrn. 
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[ 4] The plaintiff ack11:YvVledges that a part of the amount claimed in the notice 

issued under s289 of the Companies Act 1993, namely $1,598.30, bas in fact been 

paid. The plaintiff also ackncwk:dges acknm~1ledges ihat approximately $100 bas 

been paid under 1:he automatic payment authority. 

The defendar1t denies receipt of the statutory demand. 

[6] This pmceeding has been ad•1ertised in accordance with the High Colfft I<ules 

in both the },Trew Zealand Cl·azeite and the New Zec!land Herald. 

[7] ,Section 241 of the Companies Act 1993 gives the Court 2, disc1eti,.)n to 

appoint .2:. liquld2tor if it is satisfied that the company Ls unable to pay its debts. 

Section 287 of the Companies Act 1993 provides that: 

unless the conl:i.T.ry is proved and subject to s288 of this •6~~:t, a company is 
presurrn~d to be unable to pz,y its oebts if-

(a) the company has failed to comply with & statutory demaEd 

[8] The approach that the Comi should take in considering an opposed 

app!icahcn to appcd.nt liquid.ator h,is been examined ',n a number of authorities. In 

Bateman Television Lwlited (in hq) & Ano,· v Coleridge Finance Company Ltd 

[1971} },fZLR 929 (PC) the Privy 1Cou.ncil reforred to the general ml.e that no ord6r 

vviH be :11ade on a petition fimnded on a debt vvhid1 'v:rns genuinely disputed. To 

apply to wind up a compar1y in such a circumstance is an abuse of the Court's 

process. The Court ~1as an infoco:ren~ jurisdiction to prt.vent such an abuse of proc~ss. 

The !Jos:i.tion has been considered in a number of cases both in relation to opposed 

applications to wiml up and in respe,ct of applications for crders restraining 

adveritising and staying proceedings, Exchange Fincnce Co Ltd v Lemington 

I-foldings Ltd [1984] 2 NZLR 242; Taxi Truck'> Ltd v 1''1icholson 1)9189] 2 NZLR 

297:. Edge C'ornpuiers Ltd v O ... ,loniaJ Enter,"'J:~i:c:es Ltd 9 PR~NZ 62L 

[:9] From the ,iuthoriti::,.:; i extract the following specmc prmc1p1,ss v;l1kh are 

applicable to Si..,ch applications: 



a) P~ ,.vinding up orde:r will not be made '\Vhere there is a genu:ne and 

substantial dispute as to the existence o;;" a debt such that it 'Nould. te an 

:2tbuse ofthe precess of the ('.ourt to orde'' a v,rinding up; 

b) fa su:::h circum~taw:::es, the dispute, :f genuine and substantially disputed, 

should te resolv5d through action ccmmenced in the ordinary 'Way and 

not in the Ccmpanies Court; 

c) The assess;cnf;nt of v,7,1hether there is a genuine and substa11tial dispute is 

~11ade on the material before the Court at the tirne and not on the 

11ypothesis that some other materiaL 1JVhich has nDi: been produc;;d might, 

nonetheless be available:. 

d} The governing consid·erc1tion is ·whether proceeding 1Nith an application 

s:avo,urs of unfairness or undr.e pressure. 

[ l OJ Tvvo issues require deterr;:iination. The first is ·whether the notice under s289 

of the Companies A.ct 1993 'Nas in fact served in accordance ·vvith 11:he Companies 

Act Second is whether thete has been an acc.ord and satisfaction in respect of the 

outstanding debt of $4,340.10. 

I deal with the first matter, the service of the statutory demand. Two 

3.ffidavits of service ha.Ve been f:.led by Robert HarUey Parkes. They c:mfinn that a 

notice was served on the defendant cGrnpany a'c 5/37 'Wilkinson Road, Ellen::lie, 

J\uddand cm 15 Novernber :2:002. The defendant admits in its :statement of defonce 

,'.hat 5/37 Vlilkinson Road, EUerslie, ALucldand is its registered '.)ffice. Mr Parkes 

further svve'.lrs that he lefc fhe statutory demand '.vith Mr P Eomx:ks at the registered 

office of the defendant Jvfr HoITocks, a director of the defendant comoanv.) has 
.Ii. .I. 

swon1 an affi.davit in ·which he says that the .d_efondant has no :~ecord of ever h2,vi:1g 

receiv,ed the statutory demand. I accept l\1r Parke::;'s evidence. He vvTis not cros=:­

examined. There is nothing to suggest that his evidence is umeliable. Accordingly, 

:;: conclude that the statutory demanJ vv,is served as pleaded in the statem'::nt i.)f claim. 

[12] The second n1r.,.tter nnsed by \:vay of defeace alleges a sei:tle~r1ent. 



f.13] It is not necessary to record all the correspondence bet'Neen th~ parties. The 

critical pie,~e of information, however, is :1 letter sent by the JJlaintiff to the 

defond:::u1t's director v,;hich is entitled Final Advice !1.fotice. That letter records: 

TN e are p:ep2xec: to enter into a payment arnmgernent 'With you to :::lear the 
zrbove outstanding debt 

Pleas:;; corn:plete the automatic: payme~1t forrn attached and £onward it to your 
ban:c. 

'You are reqmssted to contact this office by Jf:'rlirdlay 16th November 21[1(!1 to 
advise ,;vhen repayrnent of the account v1iL\ comrnence, 

If you fail to contact us by the date abov-;, this office will commence 
aitemafrve recovery action; this rnay including proce(:;ding ·Nith legal action 
or referring this ,C:ebt to an outsidr:;: agency for collection -,vithout furth:::r 
Eotice. ··'i:'ou will be liab1e for any a.dditional co~lS incmre,1t 

The default lodged agamst you v.rith Baynet CIU\_ Limited will continue to 
affect your [i,bi!i.ty to obtain S_1rther finance unti1 tt1e account has been paid ict 
full, 

[14] -:'he autornati,.:; payment authority v1as completed by the defendant and, in 

particu1ar, it provided for payment of the debt by a payment of $5 per month. The 

authority records that the final payment was to be nrnde on 14 February 2074. The 

defendant sent the payn1ent authority to its bank and the Bank has proceeded to 

action thr<;; authority. The plainrtiff compiairis that at no tirne did it specifically agree 

to the amcunt, namely $5 per month, and the term ove;r 'Which tbe debt •;vas to be 

paid. 

[ 15] Vvhat is irnm~diately apparent fron:1 the terrris cif the autor1ct,rd.c payment is 

that the arnount outstanding is the only amou!·1t provicied to be paid. There appear:s 

on the face of it be no consideration for the settlement arrangement rn2,ce. 

[ 16] There i.s no sta.teE1ent to the effect that the plaintiff vrould accept the 

payment:s in full and final settlement ofthe obligatio:1s currei1.tiy ffWecL 

[ 1 7] The deferidant' s ease appears to a.llege an accord and :-:atisfacticm. In British 

R-ussian. Gazette Ltd v Associated Ne 1:t'spapers itd [19133] 2 Y.,B 616, 643-64,4 the 

Court said: 



,C,,(;Ccird a::1d satisfaction is the purchase of & release from an obligatic,n 
v;hether arising under contract or tort, by l'1eans of any valuable 
consideration, not being the actual perfommnce of the obligation itself. I'he 
accord is the agreement by which the obligatio11 is discharged. Thf:: 
satisfaction is the cm:side:-atior_ which makes the agreement operative. 

[12] I can find no evidence of any Gcmsideration for the proposed settlement. Ii: 

follows from that that the original contract has not been discharged. The sums 

claimed, if credit is given for the paya1ents made under the automatic payment 

authority, are accordingly due and owing. 

[19] Mr Hickson invited me to adjourn tbe case, if I re,iched '.:his crnnclusilon, to 

1 0arn tornoITC1,N mo ming to allow his client tG present ci Bank cheque, including 

cc;sts., which clearly the plaintiff is entitJled tc, and disbursements. 

[20] The amount outstanding, taking account of the automatic payments IS 

approximately $4,240.10. As I have said, the plaintiff is entitled to costs" Both 

counsel agree that costs should be assessed on a IA basis and on the basis of a ½ day 

fixture" I ~Nill leave it to counsel to calculate the; precise costs figure" 

2003. 

In the c1rcumstaaces, I adjor:rn this proceeding to 10am tomorrmv,, 20 June 

I indic;;,i:e th2.t if a bank cheque has been presented Yvhich includes ~he smn 

that I find tc, be due, plus costs and (:iisbursermm.ts i.s pz,id to the plainti±1~ then the 

!XOceeding ·will be dismissed. If p;:1,yinernt is ~1ot n:ade, I will appoint a liquidator. 

Solic,itors: C:irove Dado·;.1, PO Box 2382, Ar:cckland for plaintiff 
Castle Brcwn, PO Box 96'70, P.uckland for defendant 


