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IJ'II TH]1: HIGH COlHRT OF NE''li\/ ZEALAND 
A lJCJKLAND HEG}[§TRJ{ 

(;IV-2003--404-648.5 

Part 17 of the Insohen:;y Act 1967 and 
seci:ion 6(2) of the Administration Act 1969 

;_N· TllE MA.TT1?.R OF THE EST,LscTE Cif SHIRLEY HUIA 
EDNA ROBERTS late of ;Avondale Lodge 
R-;;st Horrle & Hospital, 92 R.os0bank Road,, 
A:ickland, Deeea:~e1:! 

AND Il'•J THE JV[A TTER OF an apphcatioE by JOI-IN 'iNILLIAI\1 
KJ\J'OX: of 111/ellington, Chie:f Financis! 
()fficer 

Heaf:ng: 1 April 2004 

i\ppe,:ir::inccs: SJ Peacock for Aipplicant 
D Hoskin for JK. and l{D R1)b,';rts 

Judgment: 6 A.pril 2004 

[\] Thi:c.: is an applicatic,n for an order that the estate of the d,.::ceased be 

admir;istered under Pm~t I7 of the Insolvency Act 1967. The a,ppbcation also sr;eks 

crde!s that letters of adrnfoistration )x:: granted. to the alleged credil;o~- ofthe ciecease-d, 

and thai: judgment be ~ntered against the estate iE i;he surn of $29,23L: .. 6S' plu2 

mtefcst. 

[2] Tbe matter had been Eet do'Nn fr,r hearing; as cl defendf;d fixture on 1;1ursday, 

·1 1\pr·1:l C'op,.,s,o,1 ~nr ·t·~,,°' p· 1";IT•1·iff ;r·, npenir,•o- ·irtdi,,-.. ,,.1·e-a·' ·t113,t ·it \.J;!QG' pr;·,po~.ec'! J-r, -:"'(] re,._ ._ • ,_,, u .. u •. k 11....J .1. ... ""' ....... u,.1 -\•.:..~- ..... , -'- .i .__. .... -~o;i _._...c_ ~ ......... __.1., . , ..... ~ -·"" -,1. (.to ~ v, ·-·-- .. ''""' -....u.,c. 

debt ,.vhich vvas telied upon in support of the a1.:,plication, I indicated to ccur1s•~l th:x!: 

[ 1.va.2 ncit satisfied that the m.1tte:r could properly be cfoalt wJh in the ·;vay p:c,"Jposed, 

WG,d I adjourned theo proceedings. I indica1.ed that I v1ou!d ~:,iv:: mv rea.sons in ,vritin,2, . 
.., ,..... 1-. .I 1.,.,., 
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and i:r:: doing :c;o v.rould cc.nsider ·Nhei:her I should take th::: furth~,r step c1i· dis1nis:,ing 

the appli,cati~):J, 

[3] .. As I have noted, the application ;,vg1s rr.ade under Patt 17 of the Insolver:cy 

The relevant pco.ri;3~on is E:155, vihich provi.def, as follc,'vrs: 

155 Applicatior:. b:1 credi,'.or or beneficiary 

A11y credi~or of the estate of th~ deGe?,sed \;:,,hose debt would be sufficient to 
support a bankrn~tcy petition lw.d the debtor beer1 alive, or any person 
beneficially in:etested ::n the estate of the deceased, may app:ly to th,:: Court 
for ::.n order under thi~ Part ofthis Aci, if-

(a) The administrat•:,r has faikd or neglected to make app1icatioE under 
this Pm:t of d:is Act 0md., Ole 'being requested iE vvr:.i:ing to r;mke such 
a.pplic;;ti0n, fa.ils 30 tc do v1ithin 21 days after the date .21n ,Nhic:;:1 he is 
reque~k:d to clo so: 

(b) Fer a period c,f 4 monthe from ;:he date ,Jf' tht •cle2Jh Df the debtor no 
administra,·or has bei:::n appointed and ,10 ::tpplicatk,E has been filed in. :he 
Court m1cler seetien 154 of thfa Act: 

Provic:ed that, if the Court is satisfied that tile deceased cmmnitk:d some act 
of oaiikruptcy 'Nithin 3 months before hiil deEtb or Hiat the estate of the 
deceased v1hich should have been available for his creditors is din:.:.inishing, 
it may allO'W an application unde,:- this paragraph to be filed vrithin the said 
period of 4 n-..onths, 

[4] To be digible ro e,pply u:·1der that 2ecti0e, tht ,cpplic:ant nn:wt be a creditor of 

the estatt\ 011:tose d.eh~ would be sufiicient to :support a hBnk:ruptcy J'."Jetiti,:m had thi;:: 

debtor been afr.re. Thfft ~:s govcrne-.:1. by s23, 'Ntich prov!ide:s as follmvs: 

23 Petition by c·~ditor 

A crteditor may file a bank:rnptcy pefr::fon 3gaim;t a debtor, if---

(a) The debt owing from the debtcir to the pe11:itioning crecditor, or, if 2 or 
rnore creditors join in thP, petition, ti1e a.gg:-egat,;;; cti.I101mt of debts ov1ing to 
the seve,rd petitioning creditcrs., amounts to a sum n:::it less than $200; and 

(b) Th~ debtor, v;hei:her before or after incurring the debt, h::::s cc,trtJJ:itted 
an act ofbank::.11ptcy witr:.in 3 months before !'he filing ofthe rwfrtion; ad 

( c) The: de!J-r ;_s a liquidated sum payable either irnmediatel:, or 2-t ,smne 
c1::1iain fu111re fon,~. 

Th,~r:: are t?✓O reh:vant requirerr:ents of s.23, in relation to foe dd:t:-



a) it n:1ust be more than $200, and 

b) ii: :n::mst h~: a liq1ii.cfated surn pa;rabk elther imrnedi.atelv or at sc,me 

eertain future time. 

[6] The ,t,xi~'tence of a debt meeting ·the reoufremernts of s23: is clearlv a 

precondition to the dght of 211 c1.pplica11t to apply und:::r s1:5S. Counsel for the 

:,rpplicarn submitted that fer the p11rposes c,f s155, cm!:;r the firsi'. !"f;quirement, narn.:?.ly 

that the debt be mc,re than $2G0, i.s relevant. I do not accept that submissic,n. To be 

sufhdent to suppcrt ::1. b,ink:ruptcy petdon,, a debt nmst meeic both requrrements, 

Both mast ::1iso be rnet before s i :-5 can apply. 

[7J In this case, the: "debt" relied upon is 1::iieaded in this way m cbe 2econd 

arnended nc,tic.e of oiiginatiEg ai:,plicatiou dat~d 4 },,,farch 2004. 

6, Th.~ estate of th~ s2.id deceased. 1s justly and tr~tly indebtc:,d to the aprJlica,11: 
iE the :mm of $29,234.69 '.Vhether p:1rsuarnt tc, contract, qnaEtum memit or 
rnistake. 

[8] The circ111~1sta11ces, as aJ]eged 111 {he a101?lieatio11:, are t11afc tb.e far11ilJ1 of tl1~ 

deceasec1 had requeste.d A.vondale Lodge Rest B,::;,11:1:e Hospjrnl to provide 

o1.ccor:nmodation and cnrr;; for the deeensed, t•efore her deafh. It is a~leged that the 

:family h1e',V or should have k:nov:m rhat rest hGr:ne fees c:.vonld be payable. H is 

:litrther alleged that the e:';tate is hable pursuant to the contract tc pay a ren:;c,naLle fr,e 

H is alleged that l:he rest home received some pa.yr.neats, 

being the deceaseci',s national superannuatior. paymer,.ts, but that this ,,;;.111:: not enough 

to cover acttial fee,2. The applicant setks judgmen(, first p11c:,uam to coatract, 

sdthough the particulars of that contract ~aduding 1?1hen and ho,ii/ it 'NHS made, are not 

pleaded" I:r. thf; altenw,tive, there is Z: cfaim based on a qmml11m mernit, and, as a 

further aJt,;:;mative, a claim under the Contrnctua} lVE?:take,s Act 1977. The parties are 

alleged to ha·,1e n-~ade difl:eren'i: mistakes about the SE,rne m:::J:ter cf fa.ct or Iavr, 

essentially t 1c1at th,e r,>';St home believed thr:-; decea::'ed v12s entitled to a lvlinistry of 

Health subsidy a.:nd s.ccordingJy did not bm frH d11;: full 2m.01mt, •vhereas d1e :family 

believed tb.t fo.e; 1:m:y money the deceased needed tc, pay w:21:s t~1e National 

Supera:'.muTtion :.11i::)iliey, 
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rest home and the Ministry of Health, or internal documentation, concerning the 

deceased's eligibility for a Ministry of Health subsidy, as alleged under that cause of 

action, might be relevant to the allegation that the rest home was under a mistake as 

to that aspect. 

[18] There is an additional matter which I mention though I heard no argument on 

it. The applicant is the assignee of the claim by the rest home. It seems to me that 

there must be considerable doubt whether the purported assignment is effective. A 

bare right of action is not assignable (First City Corporation Ltd v Downsview 

Nominees Ltd [1989] 3 NZLR 710, 754). At first sight, what has been assigned here 

would appear, at least arguably, to be no more than a bare right of action. An 

originating application under Part 17 is not a proper proceeding for resolution of the 

validity of the assignment. 

[19] Counsel for the applicant submitted that it was necessary to have recourse to 

the procedure under Part 17 of the Insolvency Act, for the reason that, since no grant 

of administration had been made, the applicant was unable to proceed by way of 

ordinary action. I am not satisfied that that is the case. I was informed that the 

deceased had died intestate. In those circumstances, s22 of the Administration Act 

1969 would apply. There seems on the face of it no good reason why an ordinary 

action could not be commenced against the estate, and served on the Crown in 

accordance with that section. I have not heard argument on the point. Even if that 

section does not apply, I consider that any difficulty which there may be in 

commencing an ordinary action does not justify recourse to a wholly inappropriate 

procedure. 

[20] The procedures of the Court ought to be flexibly applied, in a manner which 

will best achieve justice. The High Court Rules specifically recognise that, for 

example in Rules 5 and 11. However, that flexibility should not be taken to the 

extent of permitting a party to adopt a procedure which is wholly inappropriate. I am 

satisfied that to allow the present proceedings to be used, as an alternative to an 

ordinary action, to establish whether or not the estate is liable to the applicant would 

go far beyond the scope of a flexible application of the procedures of the Court to 
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