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[1] Before the Court is an application by the plaintiff dated 16 February 2009 for

non-party discovery against Westpac Banking Corporation.

[2] This application is made pursuant to r 8.26 High Court Rules.

[3] Counsel for Westpac Banking Corporation has filed a memorandum dated 18

February 2009 indicating that Westpac does not object to the application and will

abide the decision of the Court.  Westpac Banking Corporation nevertheless seeks an

order for the costs of and incidental to its compliance with any order for discovery

which may be made pursuant to r 8.35 High Court Rules.  This order for costs is not

opposed by the plaintiffs.  This is confirmed in a memorandum from counsel for the

plaintiffs dated 16 February 2009.

[4] Counsel for the defendant, Commissioner of Inland Revenue, has also filed a

memorandum dated 17 February 2009.  This indicates that the defendant neither

opposes nor supports the plaintiff’s non-party discovery application.

[5] That application is supported by affidavits of Daniel David Vincent sworn 16

February 2009 and Stephanie Claire McLean sworn 13 February 2009.

[6] I have now had an opportunity to consider those affidavits and the other

material before the Court.  Having done so, I am satisfied that in terms of r 8.26(1)

Westpac Banking Corporation, a non-party to this proceeding, may have documents

in its possession or control that it would have had to discover in this proceeding if it

were a party.  An order for non-party discovery therefore is to follow.

[7] An order is now made that Westpac Banking Corporation as a former partner

in the Maroro Leasing & Co Partnership is to discover all documents relating to this

proceeding in its possession and in particular is:

(a) Within 20 working days of the date of this order to file an affidavit

stating:



(i) whether these documents and in particular the documents

noted in paras. 1.1, 1.2, 1.3 and 1.4 of the plaintiff’s

interlocutory application for non-party discovery dated 16

February 2009 are or have been in Westpac Banking

Corporation’s control; and

(ii) if they have been but are no longer in Westpac Banking

Corporation’s control, the best knowledge and belief of

Westpac Banking Corporation as to when the documents

ceased to be in its control and who now has control of them.

(b) Within 20 working days of today to serve this affidavit on the

plaintiffs.

(c) If the documents are in control of Westpac Banking Corporation to

make those documents available for inspection in accordance with r

8.33.

[8] In terms of r 8.35 High Court Rules an order is now made that the plaintiffs

are to pay to Westpac Banking Corporation its expenses (including solicitor and

client costs) in making the documents discovered available for inspection by the

parties to the proceeding.

[9] On this basis counsel for the parties have requested that the telephone

conference in this matter scheduled for 19 February 2009 is vacated.  A direction to

this effect is made.

[10] This matter is now to be the subject of a new directions telephone conference

at 9.15 am on 1 April 2009.

[11] Leave is reserved for any party to approach the Court further on 48 hours

notice if additional directions are required in the mean time.

‘Associate Judge D.I. Gendall’


