Health and Safety Reform Bill

Government Bill
As reported from the Transport and Industrial Relations Committee
Commentary

Recommendation

The Transport and Industrial Relations Committee has examined the Health and Safe-
ty Reform Bill and recommends by majority that it be passed with the amendments
shown.

Introduction

This omnibus bill seeks to reform New Zealand’s work health and safety system by
creating a new Act and amending several others. Parts 1 to 5 are intended to become
the Health and Safety at Work Act, to provide a new framework for ensuring the
health and safety of workers and workplaces. Part 6 of the bill seeks to amend several
Acts, relating variously to hazardous substances, accident compensation, and protect-
ing employees from discrimination for raising health and safety issues.

Current health and safety legislation is based on the employee/employer relationship.
The bill would broaden this to include “workers” and “persons conducting a business
or undertaking” (PCBUs). The proposed definition of “worker” is somebody who
“carries out work in any capacity for a PCBU”. It would include employees, contrac-
tors, trainees, those gaining work experience, and volunteers.

A PCBU would have a primary duty to ensure, so far as reasonably practicable, the
health and safety of workers and others affected by its work. Workers would also
have responsibilities regarding the health and safety of themselves and of those
around them.

The engagement, participation, and representation of workers are central to the bill.

Clauses 25 to 27 acknowledge and clarify overlapping duties, for example among
multiple contractors on a building site, or multiple suppliers.
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The bill would repeal the Health and Safety in Employment Act 1992 and the Machi-
nery Act 1950.

We understand that the proposed legislation is intended to be underpinned by regula-
tions, approved codes of practice that provide detailed guidance, and safe work instru-
ments.

Information about this legislation

We recognise that the changes to health and safety law proposed by this bill are many,
and that businesses and workers are interested to learn of the changes and the new
requirements that will be placed on them. We want New Zealanders to receive full,
accurate information about the bill’s consequences for workplaces. We welcome and
encourage the development of guidance and other material to accompany this legisla-
tion, and trust that it will be clear, accurate, and helpful to users. We expect that the
development of regulations to accompany the bill will also help to clarify the prac-
tical implications of the obligations the bill imposes for specific industries and busi-
nesses.

We are aware that WorkSafe New Zealand has been publishing information on its
website about the bill, and we encourage it to continue engaging and educating the
public by this and other means. Such guidance will be particularly important for small
PCBUs without dedicated health and safety staff.

Proposed amendments

We have set out below our main recommendations, and those we believe would bene-
fit from explanation. We recommend many other amendments, including minor, tech-
nical, and consequential amendments, and improvements to drafting. Some of them
look more complicated than they are, such as our recommendation to move clauses 54
to 59, which relate to authorisations, into Part 5, new subpart 1A. Most are self-ex-
planatory.

We consulted the Regulations Review Committee on the proposed regulation-making
powers in the bill, and made changes where we considered it appropriate.

Commencement

In clause 2(3), we recommend making 31 October 2017 the last date on which any
element of the bill could come into force. Some of the hazardous substances elements
of the bill in particular may need a long lead-time, as corresponding regulations will
be needed.

We also recommend amending clause 2(1)(b) and inserting clause 2(1A) to allow cer-
tain hazardous substances amendments to come into effect the day after the Royal as-
sent is granted. These provisions would improve the review and issuing of group
standards, allow the Environmental Protection Authority (EPA) to undertake its new
enforcement function by prescribing certain notices, meet international obligations re-
garding persistent organic pollutants, improve the EPA’s method of public notifica-
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tion, and prevent the public disclosure of sensitive information about applications for
moving hazardous substances.

We recommend removing clause 2(1)(c), so that provisions relating to the transfer of
EPA employees, contracts, and information to WorkSafe would not commence imme-
diately after the Royal assent. This transfer should occur in tandem with the transfer
of workplace hazardous substance controls from the existing to a new legislative
framework.

Application to the Crown

We recommend replacing clause 5 with new clauses 5 and 5A. This would make it
clear that a Crown organisation could be a PCBU in its own right for the purposes of
the bill. For other instruments of the Crown that are not Crown organisations or body
corporates, the appropriate PCBU, for the purposes of the bill, would be the Crown
itself.

Armed Forces

We recommend changing the bill’s application to the Armed Forces. We recommend
inserting clause 6(1AA), to make it clear that nothing in the bill would require or per-
mit anything that would prejudice the defence of New Zealand; and inserting clause
6(4) to require the Chief of Defence Force to promote the purpose of the bill to the
greatest extent consistent with New Zealand’s defence.

Under clause 6(2), the bill would not apply to members of the Armed Forces on oper-
ational service. We recommend amending clause 6(2)(a) to also prevent the bill ap-
plying to civilians working in support of the Armed Forces in an area of operational
service. We also recommend amendment to improve the definition of “operational
service” in clause 6(3).

We consider the bill should be brought into line with existing legislation that excludes
members of the Armed Forces from requirements for employee engagement and par-
ticipation. We recommend inserting clause 10A(1) to prevent members of the Armed
Forces asking for health and safety representatives or health and safety committees
under the bill. The Chief of Defence Force would be able to establish (or continue
current) participation practices regarding health and safety that meet the specific re-
quirements of the Armed Forces.

We recognise the Armed Forces’ special need for discipline with respect to carrying
out orders. We also recognise that prevailing assumptions about safety cannot be ap-
plied to many tasks routinely undertaken on active service. We recommend inserting
clause 10A(2), so that a worker’s right to cease unsafe work would not authorise a
member of the Armed Forces to refuse to do work that they had been lawfully
ordered to do.
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Intelligence and security

To help protect New Zealand’s security, we recommend inserting clause 6A. Sub-
clause (1) would give national security, national defence, and international relations
priority over the requirements of the bill.

Under subclauses (2) and (3), specified provisions of the bill could be declared not to
apply to, or to be modified in relation to, intelligence workers. Under subclause (4),
such declarations could be made only with ministerial approval, and would be re-
viewable under subclause (7).

Subclause (6) would require the New Zealand intelligence community to promote the
purpose of the bill to the greatest extent consistent with the maintenance of New Zea-
land’s defence, security, and international relations.

We recommend inserting clause 180A and Schedule 2A to provide for the secure han-
dling of classified information in legal proceedings.

High-risk plant

We recommend amending clause 10(1) to ensure that the legislation would apply to
every operator of high-risk plant, even if the operator were not a PCBU. This would
widen the bill to include operators such as volunteers.

What constitutes high-risk plant would be set out in regulations. We would like to see
amusement devices such as inflatable slides included; this would mean the bill would
apply even if the operator were not a PCBU.

Volunteers

Casual volunteers are treated differently from other employees in existing health and
safety legislation; we consider this distinction should be maintained in the bill. We
recommend amending clause 14, which defines “worker”, by inserting subclause (3)
to differentiate “volunteer workers” from casual volunteers. Paragraph (a) would de-
fine “volunteer workers” as those who work for a PCBU with its knowledge or con-
sent on an “ongoing and regular” basis, and whose work is integral to the business or
undertaking. Paragraph (b) would exclude all volunteers from the category of worker
when they were undertaking specified voluntary activities:

. participating in fund-raising activities

. assisting an educational institute, sports club, or recreation club with sports or
recreation

. assisting with activities for an educational institute outside its premises

. caring for another person in the volunteer’s home.

Although casual volunteers and volunteers participating in the above activities would
not be “volunteer workers” under the bill, their health and safety would be covered by
a PCBU’s duty to look out for the health and safety of other people affected by the
conduct of its business or undertaking under clause 30(2).
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We also recommend inserting new clause 10B so that Part 3 of the bill, which deals
with worker engagement, does not apply to volunteer workers. This carries over the
existing exclusion of volunteers from employment participation requirements. Volun-
teers could still raise health and safety matters with the organisations they volunteer
for.

Volunteer associations

Clause 13 excludes volunteer associations that do not employ any workers from the
definition of a PCBU. We recommend changing clause 13(2) to make it clear that the
exclusion would apply whether or not the volunteer association was incorporated.

Definitions of “risk” and “hazard”

In clause 12, we recommend removing subclause (a) from the definition of “hazard”,
and the entire definition of “risk”. We prefer the common meanings of “risk” and
“hazard”, to encourage people to consider what risk means to them, in their particular
circumstances. Subclause (b) of the definition of “hazard” should be retained. This is
an area where clarity has been required in the past; we want to make it clear that
someone’s behaviour can constitute a hazard.

Domestic violence

Fear, fatigue, and other responses to domestic violence can cause hazardous behav-
iour by some workers.

We are aware that the Ministry of Social Development has produced resources for
businesses and workers about the effects of domestic violence at work. We hope to
see this issue also addressed in the guidance materials that are intended to accompany
this bill. We encourage the ministry, businesses, and regulators such as WorkSafe to
work to mitigate the effects of domestic violence on work health and safety.

Officers

We recommend amending the definition of “officer” in clause 12, and moving it into
new clause 13A to improve the structure of the bill. The designation “officer” should
be confined to people in very senior governance roles, such as directors and chief ex-
ecutives. Subclause (b) of the definition as introduced includes those who make deci-
sions affecting the whole or a substantial part of a PCBU’s business; we recommend
narrowing this to those in positions that allow them to “exercise significant influence
over the management of the business or undertaking”. We also recommend inserting
clause 13A(d) to make it clear that those who merely advise or make recommenda-
tions would not themselves be officers.

Experts engaged to advise a PCBU on health and safety issues would not be consid-
ered officers of the PCBU in question. They might, however, themselves be a PCBU
with duties under the bill, and specifically under clauses 30(1)(b) and 30(2). We note
that there would also usually be a contractual relationship between a PCBU and such
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an adviser, and in that case, the PCBU would have contractual remedies for any poor
advice.

Statutory officers

Broadly speaking, statutory officers are those who hold or perform the duties of an
office established or conferred by an enactment. We recommend inserting a definition
of “statutory officer” into clause 12, and inserting clause 13(1)(b)(iiia) to provide that
statutory officers are not PCBUs if they are an officer or worker in the business or
undertaking.

Personal protective equipment

For the sake of clarity, we recommend inserting a definition of “personal protective
equipment” into clause 12, and using the phrase where appropriate.

Worker must be an individual

In clause 14, we recommend replacing the word “person” with “individual” to make it
clear that a “worker” would always be a natural person, rather than a corporation or a
group of people. We also recommend inserting into clause 12 a definition of “person”
that would include corporations and groups of people as well as individuals.

Notifiable injuries, illnesses, incidents, and events

Clause 18 defines “notifiable injury or illness”. In clause 18(1), we recommend
amending paragraph (a) to make it clear that “immediate treatment” would not in-
clude first aid. Under paragraphs (b) and (c) respectively, an injury or illness would
be notifiable if the worker required either hospitalisation for immediate treatment, or
medical treatment within 48 hours of exposure to a substance. We recommend
amending these paragraphs by adding the words “or would usually require” after the
word “requires”, so that the paragraphs would apply whether or not the person was
actually admitted to hospital or given medical treatment. This would mean that the
illness or injury remained notifiable even if a worker refused treatment, or was too far
away for hospitalisation, for example on a ship at sea.

We also recommend amending clause 18(1)(d) so that infections must be serious to be
notifiable. We recommend deleting clause 18(1)(e) and referring instead to occupa-
tional zoonoses (diseases carried by animals) in clause 18(1)(d). We expect details on
zoonoses to be published in guidance to accompany the bill.

In clause 19, we recommend narrowing the meaning of “notifiable incidents” to those
that are uncontrolled or unplanned. This avoids inadvertently including activities that
form part of the normal work of a business or undertaking.

We recommend amending clauses 20 and 215 to make it clear that a matter required
to be notified must have arisen from work.
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PCBU must not levy workers

Clause 28 prohibits PCBUs from levying or charging a worker for health and safety
arrangements. The PCBU must ensure that the appropriate equipment is available and
worn, and the worker would have duties under clause 40 to wear it. However, clause
28(3) would exclude arrangements where a worker buys their own protective gear and
is reimbursed by the PCBU. To ensure that such arrangements could continue, we rec-
ommend removing clause 28(3).

Duties of PCBUs

We recommend moving (and renumbering, and in some cases, renaming) clauses 22
to 27 (which set out key principles relating to health and safety duties) from Part 1 to
Part 2, bringing them closer to other provisions about such duties. We note that clau-
ses 26 and 27 would still apply to the duties of PCBUs set out in Part 3 (worker en-
gagement, participation, and representation).

Clause 26—which would become new clause 29D—would apply in situations where
there was more than one duty holder; it would require each duty holder to discharge
their duty to the extent to which they have the capacity to influence or control the
matter. We recommend changing the phrase “capacity to influence or control” to
“ability to influence and control”, to limit consideration of the duty holder’s influence
and control to the actions that they would in practice be able to take.

Clause 27—which would become new clause 29E—would require people with over-
lapping duties to consult, co-operate and co-ordinate to ensure the overlapping duties
were discharged. We recommend making it clear in new clause 29E that this duty
would apply only to PCBUs and not to other duty-holders. We consider that PCBUs
are best placed to discharge this duty so as to ensure good health and safety outcomes.

PCBU’s primary duty of care

We recommend making clause 30(1)(a) clearer by making a PCBU’s primary duty to
ensure health and safety apply simply to workers “who work for” the PCBU.

Accommodation

Clauses 30(4) and 30(5) would protect workers’ health and safety in accommodation
that is provided by the PCBU. We envisage these clauses applying to situations such
as farm workers’ accommodation. We recommend amending clause 30(4)(b) so that
these clauses would apply only if the occupancy were necessary for the work because
other accommodation was not reasonably available. We note that the Residential Ten-
ancies Act 1986 would also apply to this accommodation.

Self-employed workers

We recommend moving clause 31 into clause 30. This would make it clear that a self-
employed person was a PCBU with the primary duty of care, including the duty to
ensure, so far as is reasonably practicable, their own health and safety at work.
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Workplace

We recommend amending the definition of “workplace” in clause 15 to include places
where work is “being” carried out (for example, on a power pole), or is “customarily”
carried out (for example, a workshop). This would make it clear that a workplace
does not remain a workplace indefinitely, once work has been carried out there.

We recommend amending clauses 32 and 33, which set out the duties of PCBUs who
manage or control workplaces, or fixtures, fittings, or plant at workplaces. We recom-
mend making the language in these clauses active. The duties should apply to PCBUs
who manage or control workplaces, fixtures, fittings, or plant in a practical sense,
rather than PCBUs who merely have an ability to manage these things.

We also recommend inserting new subclause 1B into clause 32 to make it clear that
for the purposes of subclause (1), a workplace includes farm buildings and structures
necessary for the operation of the farm, and the areas immediately surrounding them,
but not other parts of the farm when work is not being carried out there.

We note that some farmers deny access to recreational walkers because of concern
about their liability for potential accidents. Our proposed amendment should encour-
age farmers to allow walkers on their land without being unduly concerned about
their liability. We encourage the Walking Access Commission and WorkSafe to con-
tinue to publish information for walkers and landowners about their respective obliga-
tions in this area.

We also recommend inserting clauses 32(1A) and 33(1A), to make it clear that the
duties in these clauses would not apply in respect of a person who was in the work-
place for an unlawful purpose, including trespassing.

Clauses 138 and 185 (which relate to notices and inspections) refer to the person with
“management or control” of the workplace. This could be the PCBU, but we would
not want it to be interpreted to mean only the PCBU. We want to make sure it in-
cludes those who would be present and overseeing operations, such as a foreman on a
construction site. We recommend making these clauses clearer by referring instead to
the person “in charge” of the workplace.

Local councils and school boards

We recommend amending clause 47 to make it clear that the limitation on liability
that would apply to appointed or elected members of a local authority or a board of
trustees would apply only while they were acting in that capacity. This would be use-
ful when office holders had split responsibilities in relation to the same PCBU.

An elected local authority representative should not owe duties in relation to activities
undertaken by a council-controlled organisation unless they are also an officer of that
organisation. Then, they should have the officer duty when acting in their capacity as
an officer of the council-controlled organisation. We recommend inserting in clause
39, new subclause (3) to make this clear.
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Liability of unincorporated associations

We recommend removing clause 48 as it is not consistent with New Zealand common
law, which recognises that in some cases unincorporated bodies can be prosecuted.

Duty to preserve sites and notify events

We recommend re-ordering clauses 51 to 53 to reflect more logically the steps in the
process following a notifiable event: preserve the site; notify the event; keep records.
We also recommend that the option in new clause 52(2) of notifying the regulator by
fax be removed, as fax machines are no longer common.

Clause 53—which would become new clause 51—would require the preservation of a
site where a notifiable event had occurred. We recommend making it clear in new
clause 51(1) that the PCBU who managed or controlled the workplace would be re-
sponsible for preserving the site.

Engagement, worker participation, and representation

We recommend removing clause 60, which is an outline of Part 3. As it contains no
duties or obligations, it could create confusion. We believe that Part 3 should focus
only on the overarching duties relating to engagement, worker participation, and rep-
resentation.

Clause 62 sets out what would be required from PCBUs in engaging workers. Under
clause 62(1)(a), relevant information about matters relating to work health or safety
would have to be shared with workers. We recommend amending subclause (1)(a) to
require this information to be shared in a timely manner.

We recommend amending clause 64(1) to make it clear that the duty to have worker
participation practices would apply only to workers who carried out work for the
business or undertaking.

Clauses 69 to 86 and 89 to 91 set out the procedural details for health and safety rep-
resentatives and committees respectively. We recommend moving clauses 69 to 76,
78 to 86, and 89 to 91 into new Schedule 1A. This would raise the prominence of the
two remaining duties in Part 3—to engage and to have effective practices—as the pri-
mary obligations on PCBUs. It would also help to make it clear that representatives
and committees would not be required in some cases.

We recommend moving clause 88 into Part 3, subpart 2, as new clause 86A, thus
combining the subparts relating to representatives and committees.

We also recommend inserting new clauses 7A to 7D into Schedule 1, so that existing
participation systems could be transitioned.

Health and safety representatives

Worker participation requirements should be flexible and simple to comply with, es-
pecially for smaller, low-risk businesses which could find more formal worker partici-
pation practices costly.
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We recommend amending clause 65 by inserting new subclause (1A) to make it clear
that when an election was requested for a health and safety representative, the PCBU
would have to initiate one within a certain time. However, we also recommend insert-
ing new subclause (3) to make it optional for PCBUs in low-risk sectors, with fewer
than 20 workers, to hold an election. The amendment to clause 224(b)(iva) would al-
low high-risk sectors or industries to be specified in regulations. We note that any
PCBU could organise an election on its own initiative, under clause 65(2).

We recommend making it clear in clause 65(4) that the obligation to hold an election
would apply only in relation to the work group to which the worker belonged.

We recommend inserting clause 65(5) to make it an offence for a PCBU to fail to fa-
cilitate an election when required to do so, attracting the same penalties as failing to
establish a health and safety committee.

To reduce unnecessary prescription and cost in worker participation practices, we rec-
ommend removing clause 77, which provides for deputy health and safety representa-
tives. We recommend inserting new clause 6 into new Schedule 1A, to allow health
and safety representatives to help and cover for each other. This would help to ensure
that pertinent knowledge and experience was shared.

We have recommended moving clause 80 into new Schedule 1A, where it would be-
come new clause 12. We recommend amending new clause 12(1)(a)(i) to allow health
and safety representatives two days’ paid leave each year to attend health and safety
training. New clause 12(1)(a)(ii) would allow more days to be set by regulation for
specific industries.

We recommend amending clause 224(b) by inserting subparagraph (ivc), to allow
regulations to specify the number of days’ paid leave that a PCBU must allow for
health and safety representatives in specific industries. New Schedule 1A, clause
12(2) would provide for a “cap”, to be set in regulations, on the total number of paid
days’ leave a PCBU would be required to allow health and safety representatives
across its entire business or undertaking. We also recommend inserting clause
224(b)(ivb) to authorise the making of regulations to specify the cap.

Clause 5 of new Schedule 1A (previously clause 73 in the bill as introduced) would
allow a health and safety representative to be accompanied or assisted by another per-
son. We recommend amending this clause, to require that the person accompanying
the representative comply with any reasonable procedures and requirements related to
work health and safety. We also recommend amending subclauses (2) and (4) in
clause 3 of Schedule 1A to require that prior reasonable notice be given to the PCBU
that somebody will accompany the representative, unless the situation involved such a
serious risk that prior notice was not practical.

We have recommended moving clauses 85 and 86 to new Schedule 1A, where they
would become clauses 17 and 18. Under clause 17, a regulator would be able to re-
move a health and safety representative from office for not performing or exercising
their functions or powers satisfactorily. Under clause 18, a representative could appeal
to a District Court against such a decision.
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We recommend inserting Schedule 1A, clause 17(2), which would require the regula-
tor to notify the health and safety representative and the PCBU of its decision. We
also recommend inserting Schedule 1A, clause 19, to allow the PCBU to request the
regulator to use its discretion to remove a health and safety representative under
clause 17. If the health and safety representative were not removed after such a re-
quest, the PCBU could appeal to a District Court under subclause (4).

Work groups

We propose a number of changes to clause 66 to clarify the concept of work groups.
We recommend amending subclause (2), to provide that a work group is, by default,
all the workers in the business or undertaking.

When the default understanding of work group does not fit well with the structure of
the business or undertaking, the PCBU should be able to determine alternative group-
ings of workers. We recommend inserting subclause (3) to this effect. If a PCBU deci-
ded to determine work groups under this option, it should have to do so appropriately
rather than arbitrarily. We therefore recommend inserting subclause (4), requiring the
PCBU to ensure that the workers are grouped in a way that

. most effectively enables representation of the health and safety interests of the
workers, and

. has regard to the need for health and safety representatives to be accessible to
those they represent.

We recommend inserting new subclause (5) into clause 66 to make it clear that, by
agreement, two or more PCBUs could determine work groups comprising workers
carrying out work for any PCBU that is party to the agreement.

We recommend inserting clause 66A to require PCBUs, when determining work
groups, to also determine the number of health and safety representatives to be elec-
ted per work group. Subclause (1) would require PCBUs to determine how many
health and safety representatives would be needed where the default work group ar-
rangement was selected, and a minimum ratio of representatives to workers would be
set out in regulations.

Subclause (2) would require a PCBU with a work group other than the default ar-
rangement to determine the number of health and safety representatives per work
group in accordance with any requirements prescribed in regulations.

Health and safety committees

We have recommended replacing clause 88 with new clause 86A. New subclause (3)
would exclude PCBUs in low-risk sectors with fewer than 20 workers from the re-
quirement to respond to a request to establish a health and safety committee. Howev-
er, we note that subclause (7) would allow a small, low-risk PCBU to establish a
health and safety committee on its own initiative.

When a health and safety committee was asked for, a PCBU could either confirm that
they would establish a committee (subclause 2), or could decline to do so on the basis
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that its existing worker participation practices sufficiently met the requirements of the
bill (new subclause 4). New subclause (5) would require PCBUs to give notice of
such a decision to interested workers, within a reasonable time; and new subclause (6)
would require PCBUs to state why they had not established a committee, and to ad-
vise workers that they might raise this under the issue resolution process set out in the
bill.

Cessation of work

We recommend inserting clause 109(2) to require the regulator, when asked to help
resolve an issue relating to the cessation of work, to assist as soon as practicable after
agreeing to do so.

Notices

We recommend under Schedule 1, new clauses 7B(5) and (6), that existing health and
safety representatives be required to undergo training before being allowed to issue
provisional improvement notices or direct unsafe work to cease.

We recommend inserting clause 92(5) to require health and safety representatives to
give their PCBU a copy of any provisional improvement notice they issue.

We recommend amending clause 139 to require notices such as improvement notices
or prohibition notices to be displayed “as soon as practicable” rather than “as soon as
possible” because the display of a notice is not so urgent as to require it to be given
the highest possible priority. We also recommend inserting clause 139A to allow (but
not require) inspectors to put up notices at the workplace where they considered this
was advisable, such as places where the risk is imminent and notification is urgently
required, or where it is not certain that the person to whom the notice is issued can or
will display it as required.

Functions of the regulator

We recommend amending clause 310(3), which would amend the functions of Work-
Safe under the WorkSafe New Zealand Act 2013, to require WorkSafe’s published in-
formation to include information about its approach to enforcement and its perform-
ance standards for its investigation process. We recommend corresponding changes to
clause 206, which sets out the proposed functions of regulators other than WorkSafe.

Enforceable undertakings

Clause 145(2) would require the regulator to publish notices of any decision to accept
an enforceable undertaking, and reasons for the decision. We consider that it is also
important that court-ordered enforceable undertakings be publicised. We recommend
inserting clause 174(6) to require the regulator to publish them on an internet site un-
less the court orders otherwise.
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Prosecutions

We recommend removing clause 164(2). It is unnecessary, as the Summary Proceed-
ings Act 1957 governs proceedings when an infringement notice is issued.

Private prosecutions

Clause 165 sets out the circumstances in which a prosecution can be brought by a per-
son other than the regulator. We recommend changes to set out clearly the process
that should operate where a prosecution has been brought under another enactment
(not the bill) by another regulator. In such cases a private prosecutor would require
the leave of the court to bring a prosecution under the bill.

We recommend changing the phrase “any possible defendant” in clause 165(1) to
“any person”. This would mean that the potential defendant in a prosecution by a
regulatory agency need not be a duty holder before the requirement to seek leave for
private prosecution would be triggered.

New clause 165(3) provides that where a person applies for leave of the court to bring
a private prosecution, the registrar may not accept the private prosecution for filing,
but must refer it to the court for direction. New clause 165(4) would require the court,
before granting leave to bring such a prosecution, to be satisfied that the evidence was
sufficient and that the prosecution was not an abuse of process. As regards potential
abuse of process, the prosecution should be consistent with the purpose of the legisla-
tion, and in the public interest. This is similar to the test the courts apply when con-
sidering whether to accept a charging document for a private prosecution brought
under the Criminal Procedure Act 2011.

We recommend inserting clause 165(1A) to require leave for private prosecution to be
sought if a regulatory agency would have prosecuted a person but cannot because the
person has died.

Limitation period for prosecutions

We recommend deleting clause 167, which sets out limitation periods for prosecu-
tions, and replacing it with new clauses 167 (limitation period for the regulator),
167A (extensions to the limitations period for regulator), 167B (limitation period for
private prosecutions), and 167C (extensions for certain proceedings).

We consider that a two-year period would not provide enough certainty for PCBUs
and would not incentivise the regulator to conclude investigations promptly. New
clause 167(1)(a) would reduce to 12 months the limitation period for prosecutions
brought by the regulator. Maintaining the approach in current health and safety legis-
lation, the 12 months would be counted from the date on which the incident, situation,
or set of circumstances to which the offence relates first became known, or ought to
have become known, to the regulator.

In new clause 167(1)(b), we recommend reducing the limitation period to six months
after a coroner’s findings. We consider that six months is more appropriate than one
year because the regulator would probably already be working with the coroner dur-
ing the coroner’s investigation.
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New clause 167A would allow the regulator to seek an extension from the District
Court of up to 12 months. It sets out an extension process and criteria for extensions,
modelled on the provisions of current health and safety legislation.

We note that under clause 165, private prosecutions could not be brought unless the
regulator had decided not to prosecute. If an extension of the full 12 months were to
be granted, this would allow a private prosecutor to bring a prosecution only if they
filed on the very last day of the 12 months. A court may grant a shorter period than
the full 12 months to allow time for others to bring prosecutions, and we anticipate
that extensions for the full 12 months would only be granted in very unusual cases.

Clause 167(2), which we would move into new clause 167C, would allow an exten-
sion of the limitation period when fresh evidence had been discovered, and the of-
fence fell under clause 42 (reckless conduct in respect of health and safety duty). We
recommend also including offences under clause 43 (failure to comply with health
and safety duty that exposes individual to risk of death or serious injury or illness),
for contraventions where death has resulted.

Health and Safety at Work Strategy

In clause 211(3), we recommend extending to 24 months the period by which the
Minister must aim to publish the first Health and Safety at Work Strategy. This is a
more workable timeframe for all parties, considering that in the same period those in-
volved would also be adjusting to the new legislative regime. Too short a timeframe
would risk diverting resources from the implementation of the bill.

Fines

We believe the bill’s maximum fines for offences against regulations should be
aligned better with those in other safety regimes, such as the maritime and civil avi-
ation sectors. In clause 221(1)(q) we recommend increasing from $30,000 to $50,000
the maximum fine for an offence created by regulation. In clause 221(1)(s), we rec-
ommend reducing the maximum infringement fee from $20,000 to $12,000. In Sched-
ule 1, clauses 2(2) and 3(2), we recommend reducing the maximum fine from
$250,000 to $50,000.

Costs

We recommend removing clause 148(4) and amending clause 170, to allow the regu-
lator to keep prosecution costs. The removal of clause 148(4) would also allow the
regulator to keep any costs awarded for monitoring compliance with an enforceable
undertaking.

Costs related to authorisation

We consider that the regulator should also be able to recover the costs of providing
regulatory oversight of specialised work or workplaces, such as major hazard facil-
ities. We recommend inserting new clause 224A to allow regulations to be made pre-
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scribing levies for the purposes of recovering costs related to the regulation of work
or workplaces requiring authorisation.

Regulations

We recommend amending clause 227(1), which contains general provisions relating
to regulations, so that it applies to all regulations made under the bill. We recommend
inserting clause 227(1)(aa), to make it clear that regulations may specify similar or
additional duties to those in the bill, and clauses 227(1)(e) and (f), to allow flexibility
in the way regulations are formulated.

We recommend amending Schedule 1 by inserting clause 2(1A) so that various regu-
lations may be amended if necessary, and may continue to operate until revoked.

Regulations relating to hazardous substances

We recommend amending clause 222(d) to ensure that the scope for regulating la-
boratories is not inadvertently constrained, and clause 222(h), to allow character and
other requirements to be prescribed.

We recommend inserting clause 236A to set out the relationship between the Re-
source Management Act 1991 and hazardous substances regulations made under the
bill.

Exemptions

We recommend inserting clauses 228A and 228B, to allow the regulator to grant ex-
emptions from compliance with any regulations made under the proposed Health and
Safety at Work Act. Under proposed clause 228A(1), exemptions could be for a per-
son or a class of persons. Under clause 228A(2), the regulator would have to be satis-
fied that the exemption is not broader than is reasonably necessary and is not incon-
sistent with the purposes of the bill. The regulator would also have to state the reasons
for the exemption, under new clause 228B(4). These would have to be notified in the
Gazette and published on the regulator’s internet site (clause 228B(3)). Under pro-
posed clause 228A(4)(b), an exemption would expire after five years, unless it was
replaced sooner.

We recommend inserting clauses 221(2) and 223(4) to require the reasons for an ex-
emption granted by regulations to be stated in the explanatory note of the regulations.

We recommend amending clause 221(1)(p), to allow regulations to be made imposing
additional requirements on the exemption power, or specifying that exemptions may
not be granted in respect of a particular regulation.

We also recommend inserting new clauses 4A and 4B into Schedule 1, to allow ex-
emptions under existing regulations to be transitioned or saved.

Mining sector

In Schedule 2, which relates to the mining sector, we recommend inserting several
clauses and amending others. Our changes would make it clearer how the legislation
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would apply to the mining sector. In relation to transitional provisions for mining, we
recommend amending Schedule 1, clause 9.

Workplace incentive programmes

We recommend amending clause 244, which would insert new section 174A into the
Accident Compensation Act 2001. New section 174A(3) would allow the Accident
Compensation Corporation to charge fees for participation in workplace incentive
programmes (the fees and charges being set in regulations). Incentive programmes
would be optional for businesses. Increasing the flexibility of funding would allow
more flexible programme design.

We recommend amending Schedule 4, which would insert new Schedule 1AA, con-
taining transitional and savings provisions, into the Accident Compensation Act 2001.
Among other things, we recommend extending to 30 June 2019 the date on which the
clauses in Schedule 1AA would be repealed. This would ensure the continuation of
incentive programmes started before the commencement of the schedule.

Injury prevention

Although reduction in ACC levies is not the only driver of injury prevention pro-
grammes, we were concerned that such programmes would be constrained to only
achieving reductions to levies, when some programmes should raise awareness and
therefore increase the number of ACC claims being made. We were assured that
WorkSafe’s injury prevention programmes can continue to be funded by WorkSafe
and that such funding would not be dependent on a need to achieve a reduction to
ACC levies as a criteria.

Amendments to the Hazardous Substances and New Organisms Act
1996

We recommend a number of changes to clause 253, which would amend the interpret-
ation section of the Hazardous Substances and New Organisms Act 1996. These
changes are intended to reduce ambiguity in definitions relating to hazardous substan-
ces.

We recommend removing clause 256 and amending clause 290 so that the process for
making decisions about hazardous substances would remain in regulations rather than
being moved into tertiary legislation in the form of EPA notices.

We recommend inserting clause 258A to amend requirements relating to the EPA’s
register of applications received, to include all applications for hazardous substance
and new organism approval, including pending and withdrawn applications. New sub-
clause (4) would allow the authority to withhold from the register information about
transhipment applications that could pose a risk to national safety and security.

Clause 259 would allow the EPA to keep a register of all importers and manufacturers
of hazardous substances. We recommend removing this clause, as such a register
would not provide any clear benefit to the public or the EPA. The EPA would still be
able to collect information on importers and manufacturers through an EPA notice.
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We recommend amending clause 271 to allow reference to an international hazardous
substance classification system.

We recommend amending clause 273, new section 76B(2)(a), to require the EPA to
have regard to the benefits alongside costs before issuing an EPA notice.

We recommend inserting clause 275(2B), to provide that controls on hazardous sub-
stances may be set to limit the circumstances in which a substance can be used where
the benefits of the restriction outweigh the adverse effects.

We recommend inserting clause 284(1B) to give the Civil Aviation Authority respon-
sibility for enforcing controls relating to the discharge of hazardous substances in, on,
and from aircraft.

We recommend further amendments to clause 284 to set out more clearly the enforce-
ment roles of the EPA and of WorkSafe in relation to hazardous substances. Clause
284(1), new section 97(1)(a) would require WorkSafe to enforce disposal and ecotox-
ic controls (and equivalent conditions in group standards) in any workplace. Clause
284(2), new section 97(3)(d) would require the EPA to enforce certain matters relat-
ing to hazardous substances that are prescribed in an EPA notice. We recommend in-
serting clause 285C, to set out powers of entry for inspection relating to hazardous
substances, and amending clause 286, to improve the offence provisions in section
109 of the Hazardous Substances and New Organisms Act.

We recommend inserting clause 287A to amend section 113 of the Hazardous Sub-
stances and New Organisms Act. New section 113(2) would allow regional councils
to retain infringement fees that they collect, as territorial authorities are already al-
lowed to do. New section 113(3) would require that all other infringement fees (those
enforced by central Government agencies) be deposited in a Crown bank account.

We recommend inserting clause 289(2A) to increase the maximum hazardous sub-
stances infringement fee from $1,000 to $3,000. The current maximum is too low to
deter non-compliance. Stronger deterrence is appropriate as the potential for harm can
be significant.

Fireworks

We recommend amending clause 273 by inserting new section 76(1)(j), to allow the
technical requirements for managing fireworks to be transferred from regulation to an
EPA notice. We recommend inserting clause 274(4), new section 77(7) of the Hazard-
ous Substances and New Organisms Act to specify that these controls are additional
to those controlling their explosive properties.

We recommend inserting clause 284(1A) to make the Commissioner of Police the
principal enforcer of fireworks sales restrictions instead of WorkSafe. The New Zea-
land Police have agreed to take on the primary responsibility from 2016, with oper-
ational and technical support from WorkSafe.
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Dogs

It has been suggested that utility companies should be given access to a register estab-
lished under the Dog Control Act 1996, which lists addresses where dogs are kept.
We acknowledge that the risk to workers entering a property could be reduced if they
knew whether or not a dog is likely to be present. However, amending the Dog Con-
trol Act is outside the scope of the bill.

Maritime Operator Safety System

The Maritime Operator Safety System (MOSS) is derived from the Maritime Trans-
port Act 1994. It requires commercial ship operators to develop systems for managing
the hazards associated with their operation. The bill sets out high-level, performance-
based duties which are complementary to MOSS requirements. As there are overlaps,
for example in requirements regarding identifying hazards and risks, new clause 29F
(clause 23 in the bill as introduced) provides for compliance with other enactments.
This would allow MOSS requirements to be considered when determining compli-
ance with the legislation.

We understand it is intended that Maritime New Zealand continue to enforce health
and safety legislation on board ships, as well as the requirements of the Maritime
Transport Act. This would help to avoid duplication for ship operators. To keep it
simple for them, we would expect Maritime New Zealand to keep a list of health and
safety obligations that are additional to MOSS requirements.

New Zealand Labour Party minority view
With regret, Labour cannot continue to support this bill.

Labour strongly supported the bill as it was introduced to Parliament. It was based on
sound international evidence, a law that is working well in Australia, and the recom-
mendations of two New Zealand reports - the Royal Commission on the Pike River
Coal Mine Tragedy, and the Independent Taskforce on Workplace Health and Safety.
It was an overdue reversal of the ideology of deregulation that is the driver of New
Zealand’s extremely poor workplace health and safety record that sees more people
killed and injured at work per capita than in any other comparable nation.

It is regrettable that poor communication of the bill’s intentions and content by the
Government has resulted in rampant fear-mongering about what its impact will be on
businesses. Concern amongst the business community has been fuelled by Govern-
ment MPs repeating claims about the implementation of health and safety law by
WorkSafe officials, and questionable statements about the potential impact of the new
law. An inexplicable delay in reporting the bill back to the House has only caused fur-
ther consternation amongst business people and working people alike who desire cer-
tainty about their obligations under the new law.

Significant changes have been made to the bill at select committee. Many of these are
based on anecdotal assertions, a lack of appreciation for evidence and outright fear-
mongering by a minority of employers who hold exceptionally negative opinions of
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the people who work for them. The changes substantially water down the bill. As a
result, the bill is considerably less aligned with evidence and best practice. The
changes amount to a massive blow to the prospect of high quality health and safety
reform.

Mainstream businesses have expressed their support for improved health and safety
regulation and for the bill as it was introduced. The majority of employers values
health and safety. Legislation must ensure that those who do not can be held to ac-
count and encouraged to change their practices. Good employers should not have to
compete with businesses prepared to cut corners on health and safety. Sadly, the
changes made to appease those who submitted against making necessary reform ser-
iously undermine efforts to encourage positive change.

Health and safety representatives

Studies overwhelmingly demonstrate that elected health and safety representatives
not only improve workplace health and safety, they improve workplace relationships
and foster a more proactive approach to health and safety. It is noteworthy that the
most forthright opposition to health and safety representatives came from employers
and representatives of industries with some of the poorest safety records. Labour is
opposed to any exclusion from the requirement to hold an election for health and
safety representatives if requested by workers. The proposed exclusion for businesses
in low-risk sectors with fewer than 20 workers would exclude over 300,000 working
people from access to one of the most effective ways they can make themselves safer
at work.

Work groups

The committee has made changes to the way in which work groups are determined
that would grant ultimate authority to the PCBU to determine the structure of work
groups. When combined with the limitation on health and safety representatives to
only represent workers in their work group, this creates an opportunity for the PCBU
to structure their workplace in such a way that deliberately limits the influence of
health and safety representatives and denies workers an elected representative. This
could be overcome by requiring work groups to be structured in a way that is agreed
by both the PCBU and the workers.

Request to remove health and safety representative

The bill contains provisions for WorkSafe to remove a health and safety representa-
tive if it considers that person has failed to satisfactorily discharge their duties. The
representative may appeal such a decision to the District Court. The committee has
added the ability for a PCBU to request the removal of a health and safety representa-
tive and to appeal a decision by WorkSafe not to remove them. This represents a
gross lack of appreciation for the inherent imbalance of power between the PCBU
and workers. The added provisions are likely to be used by employers who do not
value elected health and safety representatives to punish those who challenge man-
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agement decisions by exposing them to lengthy and expensive legal action and to de-
ter people from standing for the role.

Industry health and safety representatives

The bill allows for the appointment of industry health and safety representatives by a
union or other group of workers in the underground coal mining industry to represent
their interests across their industry. They have particular powers and are required to
have considerable training and experience working in the industry. The Independent
Taskforce on Workplace Health and Safety recommended that industry health and
safety representatives operate in quarries and tunnelling operations, but that proposal
has been repeatedly dismissed by the Government. Recent tragedies at quarries dem-
onstrate that failing to implement the taskforce recommendations was a grievous
error. We strongly urge the Government to consider expanding the industry health and
safety representative model not only to quarrying and tunnelling operations but also
to other high risk, isolated workplaces with small numbers of workers on site. This
should include, but not be limited to, farming, forestry, fishing, and construction. The
admission by WorkSafe that the number of quarries in New Zealand is unknown, and
that an unknown number of them are operated without proper certification, demon-
strates the challenges that WorkSafe will face in effectively enforcing this law, and
the value of having trained and experienced support from those working within high-
risk industries.

Definition of officer

The meaning of officer of a PCBU has been watered down in this bill to the point that
few if any senior office holders other than a Chief Executive will carry the responsi-
bilities that come with being defined as an officer. This is disappointing because evi-
dence supports encouraging senior management to lead the health and safety agenda
in their workplace. Leadership from management is critical to positive safety out-
comes.

Private prosecutions

The bill allows for private prosecutions in the event that WorkSafe decides not to
prosecute for offences. The ability to take such prosecutions is an important check on
the Government regulator. Previous cases are rare but have been successful, demon-
strating that WorkSafe (and formerly the Department of Labour) does not always
make the right call on whether or not to prosecute. However, the interaction of the
limitation periods for prosecutions brought by WorkSafe and those brought by per-
sons other than the regulator creates a small but real possibility that there could be no
time left for a private prosecution to be brought in the event that WorkSafe takes a
full two years to decide not to prosecute. Extending the limitation period for private
prosecutions to six months after WorkSafe decides not to prosecute would overcome
this issue.
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Engagement with workers

Under the bill, workers must be given a reasonable opportunity to express their views,
raise issues and contribute to the decision-making process in relation to a health and
safety matter. We recommend, for clarification, the bill state that workers are also giv-
en the opportunity to seek any advice they need to appropriately address the matter.
This is particularly important in workplaces that do not have trained health and safety
representatives where workers may need to seek further advice.

Training for health and safety committee members

The bill does not provide for training of health and safety committee members. Train-
ing is vital if members are to be effective in discharging their responsibilities. The
role of a committee member is distinct from the role of a health and safety representa-
tive, so training would need to be specific to the functions and duties of committee
membership.

Green Party of Aotearoa New Zealand minority view

The Green Party supports the overall purpose of this bill which is “to provide for a
balanced framework to secure the health and safety of workers and workplaces.”
There are, however, many instances where we feel that this bill, as amended, under-
mines that intention.

Worker engagement overall

The evidence from the Independent Taskforce on Workplace Health and Safety is
clear that worker representation is one of the most important tools for improving
worker health and safety—especially through properly constituted health and safety
committees and empowered health and safety representatives. We note that the Aus-
tralian model law on which this bill was originally based supports worker participa-
tion and engagement in regards to health and safety—however, the bill provides less
opportunity for worker engagement than the provisions of the laws that this bill seeks
to reform.

Examples of this are:

. health and safety representatives are optional for low-risk workplaces where
fewer than 20 workers are employed and may be isolated to small workgroups
in all other circumstances if the PCBU decides

. health and safety committees are optional for all PCBUs

. unions have a greatly reduced role in setting up health and safety committees,
the election of health and safety representatives, or even in offering assistance
to workers; and

. the system is not cohesive: health and safety representatives and health and
safety committees have separate and distinct roles. Both functions are needed
but the system allows neither, one, or both.
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Meaning of PCBU

The Greens believe that the absence of home occupiers in some instances from the
definition of PCBU is deeply problematic. It means that persons employed or engag-
ed by them to do residential work are not their workers, nor are the places that they do
work workplaces. This creates a raft of problems, ranging from inconsistency with the
Employment Relations Act 2000, to lack of duties on the workers. We are also con-
cerned that as the home care workforce is predominately female, this bill legalises
gendered discrimination to rights to workplace health and safety for this group of
workers.

Duty to consult with other duty holders

The Greens believe that the legislation should be clear in its guidance as to how
PCBUs engage with each over health and safety measures. The committee has rejec-
ted the concept of “good faith” that is used in the Employment Relations Act but the
principles that underpin good faith have only been partially translated to how PCBUs
should interact with each other. We believe that PCBUs’ duty to consult, co-operate,
and co-ordinate activities could still be guided by the principles of good faith—par-
ticularly the duties to deal fairly with one another, not to mislead or deceive one an-
other, and to be active and constructive in discharging their duty.

Duty of officers

We remain concerned about the whittling down of the definition of officer to capture
a narrower and narrower set of persons. The most significant narrowing of the defin-
ition is the removal of those who participate in making decisions that affect the whole
or a substantial part of the PCBU. This means that those who advise the decision-
maker would not be required to acquire and keep up to date knowledge of health and
safety matters.

Work groups

As well as our concern that PCBUs can determine whether or not to separate their
workplaces into work groups without negotiation and agreement with their employees
we also believe that the bill’s limitations on health and safety representatives to oper-
ate outside their own work groups will prevent health and safety representatives from
being able to assist other work groups adequately. As well as offering advice, we be-
lieve health and safety representatives, when they are needed by another work group,
should be able to act on their behalf and utilise their powers fully.

Training for health and safety committees

There is no legislative requirement for PCBUs to have health and safety committees
and the Green Party is disappointed that where PCBUs have elected to have them,
training for those health and safety committee members is not required. In some sce-
narios we believe this will lead to health and safety committees being set up as simply
a tick-box exercise and not assist in creating a culture of health and safety in the
workplace.
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Industry health and safety representatives

We believe that the bill misses the opportunity to create a better framework for health
and safety by enabling industry health and safety representatives. Currently we do
have some concession to their benefits in the coal mining industry; however, they
could be extended to other high hazard industries like forestry or agriculture.

Adverse, coercive, or misleading conduct provisions

Under the bill a worker must use the employment relations institutions if their em-
ployer undertakes adverse, coercive, or misleading conduct. If, however, it concerns a
PCBU who is not their employer, the worker must use the District Court. There are
large differences between the two jurisdictions in terms of process and remedies
available and, while the employment institutions are cheaper and less formal, workers
are likely to get much lower remedies. We believe that this system could disadvantage
employees relative to other kinds of workers.

Health and safety offences

We remain concerned that the sentences for breaches of the bill are significantly out
of step with those under the general criminal law. While we acknowledge that sen-
tencing under the general criminal law can be haphazard, bands of similar crimes are
discernible and the most serious health and safety offence of “reckless conduct” fits
most closely into an offence punishable by a maximum of 10 years’ imprisonment.
Similarly, “failing to comply with a duty” is most comparable to a range of offences
punishable by a maximum of three years’ imprisonment under criminal law.

Limitation period for prosecutions

We are concerned that the removal of the ability for the judge to allow extensions for
the filing of prosecutions where the regulator has failed to bring an effective case
within the relevant time period may disadvantage some workers and their families—
particularly in especially complicated cases. The short time limits also contrast with
the treatment of similar offences in the general criminal law.

New Zealand First minority view

New Zealand First strongly supports the intent of the Health and Safety Reform Bill
which is to reduce by 25 percent workplace fatalities and serious injury by 2020.

New Zealand First also accepts and acknowledges this legislation has been modelled
on Australia’s health and safety model law. We recognise that Australia has a signifi-
cantly lower record of incidents of harm in the workplace compared to New Zealand.

New Zealand First, however, cannot support this legislation in its current form as
there are a number of “unintended consequences” which could create some major
problems for some employers and employees if they are not properly addressed be-
fore the bill is passed.
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Appendix

Committee process

On 13 March 2014, the Health and Safety Reform Bill was referred to the Transport
and Industrial Relations Committee of the 50th Parliament. That committee called for

submissions with an original closing date of 11 April 2014, which was later extended
to 9 May 2014.

The previous committee received and considered 226 submissions from interested
groups and individuals. It heard 42 of these as oral submissions in Wellington. In the
51st Parliament, we heard the remaining 63 oral submissions in Wellington and Auck-
land. We also reheard evidence from three major witnesses who had already made or-
al submissions to the previous committee.

We received advice from the Ministry of Business, Innovation and Employment. The
Regulations Review Committee reported to the committee on the powers contained in
clauses 2, 221, 223, 225, 228, 229, and 235, and in clause 5 of Schedule 2.

Committee membership
Jonathan Young (Chairperson)
Andrew Bayly

Sarah Dowie

lain Lees-Galloway
Clayton Mitchell

Sue Moroney

Dr Parmjeet Parmar
Denise Roche

Alastair Scott

Phil Twyford

Hon Maurice Williamson
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298 Section 104 amended (Discrimination)
299 Section 107 amended (Definition of involvement in activities of
union for purposes of section 104)
300 New section 110A inserted (Adverse conduct for prohibited health
and safety reason)
110A  Adverse conduct for prohibited health and safety reason
301 Section 111 amended (Definitions relating to personal grievances)
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304 Schedule 1A amended
Subpart 4—Amendments to WorkSafe New Zealand Act 2013

305 Principal Act

306 Section 3 amended (Interpretation)

307 Section 7 amended (WorkSafe New Zealand’s board)

308 Section 8 amended (Advisory groups)
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310 Section 10 amended (WorkSafe New Zealand’s functions)
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(1A)

Title
This Act is the Health and Safety Reform Act 2014.

Commencement

The following provisions come into force on the day after the date on which
this Act receives the Royal assent:

(a) subpart 3 of Part 5:

(b) sections 274-te—273253(5), (6), (8), and (9), 258, 258A(4), 262,
263, 265, 283, 283A, 286(1AB), 290, and 291.

&) seetions-34t-and-342-and-Schedule-8-

The following provisions also come into force on the day after the date on

2

3)

(M

16

which this Act receives the Royal assent:
(a) section 253(1). but only as it relates to the definition of EPA notice:

(b) section 273. but only as it relates to sections 76A(d), (f), (9), and
(h), 76AA, 76B, and 76C of the Hazardous Substances and New Or-

ganisms Act 1996:

(c) section 292. but only as it relates to clause 7 of Schedule 7 of the
Hazardous Substances and New Organisms Act 1996 (which clause is

set out in Schedule 5):

(d) section 293. but only as it relates to the items about sections 63B. and
141 to 1411 of the Hazardous Substances and New Organisms Act 1996
(which items are set out in Schedule 6).

The rest of this Act comes into force on a date appointed by the Governor-Gen-
eral by Order in Council, and 1 or more Orders in Council may be made bring-
ing different provisions into force on different dates_and appointing different
dates for different purposes.

Any provision that has not earlier been brought into force comes into force on

4-Juiy-2046 31 October 2017.

Part 1
Health and safety at work

Subpart 1—Preliminary provisions

Purpose

The main purpose of this Act is to provide for a balanced framework to secure
the health and safety of workers and workplaces by—

(a)  protecting workers and other persons against harm to their health, safety,
and welfare by eliminating or minimising risks arising from work or
from prescribed high-risk plant; and
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2

(b)

(©)

(d)
(e)
®

9]

providing for fair and effective workplace representation, consultation,
co-operation, and resolution of issues in relation to work health and safe-
ty; and

encouraging unions and employer organisations to take a constructive
role in promoting improvements in work health and safety practices, and
assisting PCBUs and workers to achieve a healthier and safer working
environment; and

promoting the provision of advice, information, education, and training
in relation to work health and safety; and

securing compliance with this Act through effective and appropriate
compliance and enforcement measures; and

ensuring appropriate scrutiny and review of actions taken by persons
performing functions or exercising powers under this Act; and

providing a framework for continuous improvement and progressively
higher standards of work health and safety.

In furthering subsection (1)(a), regard must be had to the principle that
workers and other persons should be given the highest level of protection
against harm to their health, safety, and welfare from hazards and risks arising
from work or from specified types of plant as is reasonably practicable.

Compare: Model Work Health and Safety Act (Aust) s 3

Previstons—affeeting—appheation—ef—et-Transitional, savings, and related
provisions

The transitional, savings, and related provisions set out in Schedule 1 have

effect according to their terms.

Subpart 2—Application of Act

17
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Application of Act to the Crown
This Act binds the Crown.

An instrument of the Crown that is a Crown organisation (whether or not a
body corporate)—
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(a) must be treated as if it were a separate legal personality for the purpose
of complying with this Act; and

(b) may beaPCBU in its own right.

An instrument of the Crown that is not a Crown organisation or a body corpo-
rate—

(a) does not have separate legal personality; and
(b) may not be a PCBU in its own right.

This section is subject to section 5A.
Compare: 1992 No 96 s 3

Enforcement of Act against the Crown

This Act may be enforced against the Crown only in the manner provided in
this section.

Prosecution of offences

An instrument of the Crown may be prosecuted for an offence against this Act,
but only if—

it is a Crown organisation; and

(a)
(b)  the proceedings are commenced—

(1)  against the Crown organisation in its own name and the proceed-
ings do not cite the Crown as a defendant; and

(ii)  in accordance with the Crown Organisations (Criminal Liability)
Act 2002.

Issue of infringement notices

An infringement notice may be served on an instrument of the Crown, in ac-
cordance with this Act, but only if—
(a) itis a Crown organisation; and

(b) itis liable to be proceeded against for the alleged offence under subsec-
tion (2): and

(c)  the notice is served on the Crown organisation in its own name.

Injunctions

Despite section 17(1)(a) of the Crown Proceedings Act 1950, an injunction
may be granted or another order made against an instrument of the Crown. in
accordance with this Act, but only if—

(a) itis a Crown organisation; and

(b) the order or injunction is made against the Crown organisation in its own
name.
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Notices issued under this Act

A notice issued under this Act may be issued against an instrument of the
Crown, in accordance with this Act, but only if—

(a) itis a Crown organisation; and
(b) itis issued against the Crown organisation in its own name.
Compare: 1992 No 96 s 3(2). (3)

Application of Act to Armed Forces

(1AA) Nothing in this Act requires or permits a person to take any action, or to re-

(1

2

20

frain from taking any action, that would be. or could reasonably be expected to
be, prejudicial to the defence of New Zealand.

Subject to-swbseetion—2)_this section, section 10A. and any regulations
made under section 223, this Act applies to the Armed Forces and any mili-
tary aircraft or naval ship.

This Act does not apply to—

() aworker who—

()  is a member of the Armed Forces while the worker is on oper-
ational service; or

(i1)  is carrying out work for the Armed Forces at a place outside New
Zealand to which the Armed Forces are deployed on operational
service:

(b) any military aircraft or naval ship operating in an area in which the de-
ployment of the aircraft or ship is operational service.

In subsection (2). operational service means—

(a)  service in time of war or other like emergency or in the event of any ac-

tual or imminent emergency involving the deployment of the Armed
Forces outside New Zealand:

(b) any other service by the Armed Forces overseas that is authorised by the
Government of New Zealand and that involves peacekeeping, the main-
tenance or restoration of law and order or functioning of government in-
stitutions, or any other activity in respect of which the Government of
New Zealand wishes to provide assistance (whether or not in conjunc-
tion with personnel from 1 or more other countries):

(c) any service or activity, or a class of service or activity, that is declared by
the Minister of Defence by notice in the Gazette to be operational serv-

1CC.
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In commanding the New Zealand Defence Force, the Chief of the Defence
Force must take into account the need to promote the purpose of this Act to the

greatest extent consistent with maintaining the defence of New Zealand.
Compare: Work Health and Safety Act 2011 (Aust) s 12D

Application of Act to intelligence and security agencies

Nothing in this Act requires or permits a person to take any action, or to refrain
from taking any action, that would be, or could reasonably be expected to be,
prejudicial to the security or defence of New Zealand or the international rela-
tions of the Government of New Zealand.

Without limiting subsection (1).—

(a)  the Director of Security may, by notice in writing, declare that specified
provisions of this Act or regulations do not apply (or apply with modifi-
cations) in relation to any worker carrying out work for the Security In-

telligence Service:

(b) the Director of the Government Communications Security Bureau may,
by notice in writing, declare that specified provisions of this Act or regu-
lations do not apply (or apply with modifications) in relation to any
worker carrying out work for the Bureau.

Without limiting subsection (2). a declaration may apply to:

(a) aspecified worker or class of workers:

(b)  aspecified workplace or class of workplaces:

(c) aspecified type of work.

A declaration under subsection (2) may only be made with the approval of
the Minister.

A declaration made under subsection (2) is not a legislative instrument nor a
disallowable instrument for the purposes of the Legislation Act 2012 and does

not have to be presented to the House of Representatives under section 41 of
that Act.

In administering the Security Intelligence Service or the Bureau and in exercis-
ing the power under subsection (2). the Director of Security or Director of
the Bureau (as the case requires) must take into account the need to promote
the purpose of this Act to the greatest extent consistent with maintaining the
security or defence of New Zealand or the international relations of the Gov-
ernment of New Zealand.

A worker who is an employee of the Security Intelligence Service or the Bu-
reau may ask the Inspector-General to review a declaration made under sub-
section (2) to determine whether, in making the declaration, the Director of

Security or Director of the Bureau (as the case requires) met the criteria in sub-
section (6).
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A request by a worker under subsection (7) for a review of a declaration
must be made within 14 days of the date on which the worker becomes aware,
or reasonably ought to have been aware, of the declaration.

In this section,—

Government Communications Security Bureau or Bureau means the Gov-
ernment Communications Security Bureau continued by section 6 of the Gov-
ernment Communications Security Bureau Act 2003

Inspector-General—

(a) means the Inspector-General of Intelligence and Security holding office

under section 5 of the Inspector-General of Intelligence and Security Act
1996; and

(b) includes the Deputy Inspector-General of Intelligence and Security hold-
ing office under section 5 of that Act

Minister.—

(a) in relation to the Security Intelligence Service, has the same meaning as
in_section 2(1) of the New Zealand Security Intelligence Service Act
1969:

(b) in relation to the Bureau, has the same meaning as in section 4 of the
Government Communications Security Bureau Act 2003

Security Intelligence Service means the New Zealand Security Intelligence
Service continued by section 3 of the New Zealand Security Intellicence Serv-

ice Act 1969.
Compare: Work Health and Safety Act 2011 (Aust) s 12C

Application of Act to aircraft in operation

This Act applies to an aircraft in operation, wherever it may be, while the air-
craft—

(a) is operating on a flight beginning at a place in New Zealand and ending
at that same place or at another place in New Zealand; or

(b)  is operating outside New Zealand, if any workers employed or engaged
to work on board the aircraft are employed or engaged under an employ-
ment agreement or contract for services governed by New Zealand law.

For the purposes of subsection (1)(b), an aircraft operating in New Zealand
as part of a flight beginning or ending outside New Zealand must be treated as
operating outside New Zealand.

To avoid doubt, where this Act applies outside New Zealand, the provisions re-
lating to offences apply even if an act or omission that constitutes an offence
occurs in respect of an aircraft outside New Zealand.
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In this section, in operation, in relation to an aircraft, means while the aircraft
is taxiing, taking off, flying, or landing.
Compare: 1992 No 96 s 3A(2),44(3). (5)

Application of Act to ships
This Act applies to a New Zealand ship wherever it may be.

This Act applies to a foreign ship on demise charter to a New Zealand-based
operator when it is operating in New Zealand.
To avoid doubt, where this Act applies outside New Zealand, the provisions re-

lating to offences apply even if an act or omission that constitutes an offence
occurs in respect of a ship outside New Zealand.

This section does not limit or affect—

(a) section 6 (which relates to the application of this Act to the Armed
Forces); or

(b) section 9 (which relates to the application of this Act in the exclusive
economic zone or in or on the continental shelf).

Compare: 1992 No 96, s 3B(1), (4)

Application of Act in exclusive economic zone and in or on continental
shelf

This Act applies to—

(a) a workplace in the exclusive economic zone or in or on the continental
shelf if an activity that is regulated under the Exclusive Economic Zone
and Continental Shelf (Environmental Effects) Act 2012 or the Crown
Minerals Act 1991 is carried out at the workplace; and

(b) any aircraft or ship (including a foreign ship) operating between New
Zealand and the workplace in connection with an activity to which para-
graph (a) applies.

In this section,—

continental shelf has the same meaning as in section 2(1) of the Continental
Shelf Act 1964

exclusive economic zone means the exclusive economic zone of New Zealand
as defined in section 9 of the Territorial Sea, Contiguous Zone, and Exclusive
Economic Zone Act 1977.

Application of Act to prescribed high-risk plant

This Act applies to—
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(a) the operation or use of prescribed high-risk plant even if the plant is not
situated, operated, or used at a workplace or used in carrying out work:

(b) every operator of high-risk plant even if the operator would not other-
wise be a PCBU as defined in section 13.

For the purposes of subsection (1), a reference in this Act—

(a)  to carrying out work includes a reference to the operation and use of pre-
scribed high-risk plant; and

(b)  to a workplace includes a reference to any prescribed high-risk plant and
the place at or in which the plant is situated, operated, or used; and

(c) to work health and safety (however expressed) includes a reference to
public health and safety.

This section applies subject to any prescribed exclusions or modifications.
Compare: Model Work Health and Safety Act (Aust). Schedule 1

Disapplication of Part 3

Certain provisions of Part 3 do not apply to members of Armed Forces

The following provisions of Part 3 do not apply to members of the Armed
Forces:

(a) section 65(1) (which relates to requests for the election of health and
safety representatives); and

(b) section 86A(1)(b) (which relates to requests for the establishment of a
health and safety committee).

Sections 106 and 107 (which relate to the right of a worker to cease unsafe
work and a health and safety representative to direct unsafe work to cease), do
not authorise a member of the Armed Forces to cease work where a lawful
order has been issued that requires the work to be undertaken.

Part 3 does not apply to volunteer workers
Nothing in Part 3 applies to a volunteer worker (as defined in section

14(3)).
Applieation-of-Part 3_does not apply to prisoners

Nothing in Part 3 applies to a worker who is a prisoner who is carrying out
work inside a prison.

In subsection (1), prison and prisoner have the same meanings as in section
3(1) of the Corrections Act 2004.

Compare: Model Work Health and Safety Act (Aust) s 103
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Subpart 3—Interpretation
General

Interpretation

In this Act, unless the context otherwise requires,—

ACC means the Accident Compensation Corporation continued by section 259
of the Accident Compensation Act 2001

adverse conduct has the meaning given in section 110

aircraft has the same meaning as in section 2(1) of the Civil Aviation Act 1990

approved code of practice means a code of practice approved by the Minister
under section 229

Armed Forces has the same meaning as in section 2(1) of the Defence Act
1990

authorised has the meaning given in-seetien-84 section 218A

CAA means the Civil Aviation Authority of New Zealand established by sec-
tion 72A of the Civil Aviation Act 1990

cease work has the meaning given in section 105

Chief of Defence Force means the officer appointed under section 8 of the De-
fence Act 1990

compliance power means the functions and powers conferred on an inspector
or a health and safety medical practitioner (as relevant) under this Act

constable has the same meaning as in section 4 of the Policing Act 2008
construct includes assemble, erect, reconstruct, reassemble, and re-erect

Crown organisation has the same meaning as in section 4 of the Crown Or-
ganisations (Criminal Liability) Act 2002

defence area has the same meaning as in section 2(1) of the Defence Act 1990

demise charter has the same meaning as in section 2(1) of the Ship Registra-
tion Act 1992

demolition includes deconstruction

design, in relation to plant, a substance, or structure includes—

(a)  the design of part of the plant, substance, or structure; and

(b)  the redesign or modification of a design

designated agency means an agency designated under section 207

employee has the same meaning as in section 6 of the Employment Relations
Act 2000
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employment agreement has the same meaning as in section 5 of the Employ-
ment Relations Act 2000

enforceable undertaking means an undertaking accepted by the regulator
under section 144

engage in conduct means to do an act or omit to do an act

EPA means the Environmental Protection Authority established by section 7 of
the Environmental Protection Authority Act 2011

EPA control has the same meaning as in section 2(1) of the Hazardous Sub-
stances and New Organisms Act 1996

foreign ship has the same meaning as in section 2(1) of the Maritime Transport
Act 1994

handle includes transport

hazard includes a person’s behaviour where that behaviour has the potential to
cause death. injury, or illness to a person (whether or not that behaviour results
from physical or mental fatigue, drugs. alcohol, traumatic shock, or another
temporary condition that affects a person’s behaviour)

hazardous substance has the same meaning as in section 2(1) of the Hazard-
ous Substances and New Organisms Act 1996

health means physical and mental health

health and safety medical practitioner means a person for the time being ap-
pointed under section 198

health and safety representative means a worker elected as a health and safe-

ty representative in accordance with subpart 2 of Part 3

home—

(a) means a place occupied as a dwelling house; and
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(b) includes any garden, yard, garage, outhouse, or other appurtenance of a
home

homeworker has the same meaning as in section 5 of the Employment Rela-
tions Act 2000

importation has the same meaning as in section 2(1) of the Customs and Ex-
cise Act 1996, and import has a corresponding meaning

improvement notice means a notice issued under section 123

inspector means an inspector appointed under section 181

issuing officer mreans-e-person—withi-the-meantrg-efhas the same meaning as
in section 3(1) of the Search and Surveillance Act 2012

local authority has the same meaning as in section 5(1) of the Local Govern-
ment Act 2002

Maritime New Zealand means the authority continued by section 429 of the
Maritime Transport Act 1994

medical officer of health—

(a)  has the same meaning as in section 2(1) of the Health Act 1956; and
(b) includes the officers referred to in section 22 of that Act

medical practitioner means a health practitioner who—

(a) 1is, or is deemed to be, registered with the Medical Council of New Zea-
land continued by section 114(1)(a) of the Health Practitioners Compe-
tence Assurance Act 2003 as a practitioner of the profession of medi-
cine; and

(b)  holds a current practising certificate
military aircraft means an aircraft of, or pertaining to, the Armed Forces

Minister, except in section 6A, means the Minister of the Crown who, under
the authority of any warrant or with the authority of the Prime Minister, is for
the time being responsible for the administration of this Act

naval ship has the same meaning as in section 2(1) of the Defence Act 1990
New Zealand—

(a) means the land and the waters enclosed by the outer limits of the territor-
ial sea of New Zealand (as described in section 3 of the Territorial Sea,
Contiguous Zone, and Exclusive Economic Zone Act 1977); and

(b) includes—
(i)  all airspace within the territorial limits of New Zealand:
(i1))  the Ross Dependency

New Zealand Fire Service means the New Zealand Fire Service established
by section 3 of the Fire Service Act 1975
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New Zealand ship has the same meaning as in section 2(1) of the Maritime
Transport Act 1994

New Zealand Transport Agency means the Agency established by section 93
of the Land Transport Management Act 2003

non-disturbance notice means a notice issued under section 130
notifiable event has the meaning given in section 20

notifiable incident has the meaning given in section 19

notifiable injury or illness has the meaning given in section 18

officer has the meaning given in section 13A
person includes the Crown, a corporation sole, and a body of persons, whether
corporate or unincomorate

person conducting a business or undertaking or PCBU has the meaning giv-
en in section 13

personal information has the same meaning as in section 2(1) of the Privacy
Act 1993

personal protective equipment—

(a) means anything used or worn by a person (including clothing) to mini-
mise risks to the person’s health and safety:

(b) includes air-supplied respiratory equipment
plant includes—

(a) any machinery, vehicle, vessel, aircraft, equipment (including personal
protective equipment), appliance, container, implement, or tool; and

(b) any component of any of those things; and
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(c) anything fitted or connected to any of those things

prescribed high-risk plant means plant prescribed by regulations as high-risk
plant

prohibited health and safety reason has the meaning given in section 111

prohibition notice means a notice issued under section 127(3)

reasonably practicable, #relattonte-a-duty—to-ensure-heatth-and-satety—in re-

lation to a duty of a PCBU set out in subpart 1 of Part 2. has the meaning
given in section 17

regulations means regulations made under this Act
regulator means, as the case requires,—

(a)  WorkSafe; or

(b)  the relevant designated agency
regulatory agency means any of the following:
(a)  aregulator under this Act:

(b) the CAA:

(c) the New Zealand Police:

(d)  the New Zealand Transport Agency:

(e) Maritime New Zealand:

(f) the EPA:

(g) alocal authority:

(h)  the New Zealand Fire Service:

(1)  amedical officer of health:

()  the Ministry of Health:

(k) ACC:

(ka) the Ministry of Business, Innovation, and Employment, including any
statutory officer who carries out work for that business or undertaking:

(I)  aprescribed agency=
) l g e ek
& beBuildi 2004
G thec Minerel 1994
relevant health and safety legislation means—
(a)  this Act and regulations made under this Act:

(b) any provisions of the following Acts (or any regulations made under
those Acts) under which the regulator has functions:

(1)  Electricity Act 1992:
(i1) Gas Act 1992:
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(ii1) Hazardous Substances and New Organisms Act 1996:
(iv) WorkSafe New Zealand Act 2013

representative, in relation to a worker, means—

(a)  the health and safety representative for the worker; or

(b)  aunion representing the worker; or

(c) any other person the worker authorises to represent the worker

residential work means work done by a person employed or engaged by the
occupier of a home of either or both of the following kinds:

(a)  domestic work done or to be done in the home:

(b)  work done or to be done in respect of the home

ship has the same meaning as in section 2(1) of the Maritime Transport Act
1994

statutory officer means a person—

holding or performing duties of an office established by an enactment; or

s E

performing duties expressly conferred on the person by virtue of his or
her office by an enactment; or

(c)  holding office as the chief executive of a Crown organisation

structure—

(a) means anything that is constructed, whether fixed, moveable, temporary,
or permanent; and

(b) includes—

(i)  buildings, masts, towers, frameworks, pipelines, quarries, bridges,
and underground works (including shafts or tunnels); and

(il)  any component of a structure; and
(i11) part of a structure
substance—

(a) means any natural or artificial substance in any form (for example, a sol-
id, liquid, gas, or vapour); and

(b) includes a hazardous substance
supply has the meaning given in section 16
suspension notice means a notice issued under section 201

union has the same meaning as in section 5 of the Employment Relations Act
2000

volunteer means a person who is acting on a voluntary basis (whether or not
the person receives out-of-pocket expenses)
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(1)

2

work group means a work group determined under section 66
worker has the meaning given in section 14
workplace has the meaning given in section 15

WorkSafe means WorkSafe New Zealand established by section 5 of the
WorkSafe New Zealand Act 2013.

Compare: 1992 No 96 s 2(1); Model Work Health and Safety Act (Aust) s 4
Key terms

Meaning of PCBU

In this Act, unless the context otherwise requires, a person conducting a busi-
ness or undertaking or PCBU—

(a) means a person conducting a business or undertaking—

(i)  whether the person conducts a business or undertaking alone or
with others; and

(i1))  whether or not the business or undertaking is conducted for profit
or gain; but
(b)  does not include—

(1)  a person-eendueting—a—bustress—or-undertalans to the extent that

the person is employed or engaged solely as a worker in, or as an
officer of, the business or undertaking:

(i)  a volunteer association:

(iii)) an occupier of a home to the extent that the occupier employs or
engages another person solely to do residential work:

(iiia) a statutory officer to the extent that the officer is a worker in, or an
officer of, the business or undertaking:

(iv) aperson, or class of persons, that is declared by regulations not to
be a PCBU for the purposes of this Act or any provision of this
Act-byreguiations.

In subsection (1)(b)(ii), volunteer association means a group of volunteers
(whether incorporated or unincorporated) working together for 1 or more com-
munity purposes where none of the volunteers, whether alone or jointly with
any other volunteers, employs any person to carry out work for the volunteer
association.

Compare: Model Work Health and Safety Act (Aust) s 5

Meaning of officer

In this Act, unless the context otherwise requires, officer, in relation to a
PCBU—

() means, if the PCBU is—
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(1

2

32

(1)  acompany, any person occupying the position of a director of the
company by whatever name called:
(i1)  apartnership (other than a limited partnership), any partner:
iii) alimited partnership, any general partner:
(iv) abody corporate or an unincorporated body, other than a compa-

ny, partnership, or limited partnership, any person occupying a
position in the body that is comparable with that of a director of a

company; and
(b) includes any other person occupying a position in relation to the busi-

ness or undertaking that allows the person to exercise significant influ-
ence over the management of the business or undertaking (for example,

a chief executive); but
(c)  does not include a Minister of the Crown acting in that capacity; and

(d) to avoid doubt. does not include a person who merely advises or makes

recommendations to a person referred to in paragraph (a) or (b).

Compare: Model Work Health and Safety Act (Aust) s 4

Meaning of worker

In this Act, unless the context otherwise requires, a worker means-e-perses_an
individual who carries out work in any capacity for a PCBU, including work
as—

(a) anemployee; or
(b)  a contractor or subcontractor; or
(c) an employee of a contractor or subcontractor; or

(d) an employee of a labour hire company who has been assigned to work in
the business or undertaking; or

(e)  an outworker (including a homeworker); or
(f)  anapprentice or a trainee; or
(g) aperson gaining work experience or undertaking a work trial; or
(h)  avolunteer worker; or
(i)  aperson of a prescribed class.
For the purposes of subsection (1),—
(a) aconstable is—
(1)  aworker; and

(i1))  at work throughout the time when the constable is on duty or is
lawfully performing the functions of a constable, but not other-
wise:

(b) amember of the Armed Forces is—
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(1

2

16
(1)

(i)  aworker; and

(i1))  at work throughout the time when the member is on duty or is
lawfully performing the functions of a member of the Armed
Forces, but not otherwise:

(c) a PCBU is also a worker if the PCBU is an individual who carries out
work in that business or undertaking.

In subsection (1)(h). a volunteer worker—

(a) means a volunteer who carries out work in any capacity for a PCBU—
(1)  with the knowledge or consent of the PCBU: and

(i1)  on an ongoing and regular basis; and
ii1) thatis an integral part of the business or undertaking: but

(b)  does not include a volunteer undertaking any of the following voluntary
work activities:
(1)  participating in a fund-raising activity:
(i)  assisting with sports or recreation for an educational institute,
sports club, or recreation club:

iii) assisting with activities for an educational institute outside the
premises of the educational institution:

(iv) providing care for another person in the volunteer’s home.
Compare: 1992 No 96 s 3C(1). (3); Model Work Health and Safety Act (Aust) s 7

Meaning of workplace
In this Act, unless the context otherwise requires, a workplace—

(a) means a place where work is being carried out, or is customarily carried
out, for a business or undertaking; and

(b) includes any place where a worker goes, or is likely to be, while at work.
In subsection (1), place includes—
(a) avehicle, vessel, aircraft, ship, or other mobile structure; and

(b) any waters and any installation on land, on the bed of any waters, or
floating on any waters.

Compare: Model Work Health and Safety Act (Aust) s 8

Meaning of supply

In this Act, unless the context otherwise requires, supply, in relation to a
thing,—

(a) includes the supply (or resupply) of the thing by way of sale, exchange,
lease, hire, or hire purchase, whether as a principal or an agent; but

(b)  does not include—
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34

(i)  the return of possession of a thing to the owner of the thing at the
end of a lease or other agreement; or

(i1))  the supply of a thing by a person who does not control the supply
or has no authority to make decisions about the supply (for ex-
ample, a registered auctioneer who auctions a thing without hav-
ing possession of the thing or a real estate agent acting in his or
her capacity as a real estate agent); or

(iii)) a prescribed supply.

The supply of a thing occurs on the passing of possession of the thing to the
person or an agent of the person to be supplied.

A financier is taken not to supply any plant, substance, or structure for the pur-
poses of this Act if—

(a) the financier has, in the course of the financier’s business as a financier,
acquired ownership of, or another right in, the plant, substance, or struc-
ture on behalf of a customer of the financier; and

(b)  the action by the financier, that would be a supply but for this subsec-
tion, is taken by the financier for, or on behalf of, that customer.

If subsection (3) applies, the person (other than the financier) who had pos-
session of the plant, substance, or structure immediately before the financier’s
customer obtained possession of the plant, substance, or structure is taken for
the purposes of this Act to have supplied the plant, substance, or structure to
the financier’s customer.

In this section,—

financier means a financial services provider registered in accordance with Fi-
nancial Service Providers (Registration and Dispute Resolution) Act 2008 that
is in the business of providing a financial service within the meaning of section
5(e) of that Act

real estate agent has the same meaning as agent in section 4(1) of the Real Es-
tate Agents Act 2008

registered auctioneer has the same meaning as in section 4(1) of the Auction-
eers Act 2013,

Compare: Model Work Health and Safety Act (Aust) s 6

Meaning of reasonably practicable

In this Act, unless the context otherwise requires, reasonably practicable, in
relation to a duty-te-ensure-heatth-and-sefety of a PCBU set out in subpart 1
of Part 2, means that which is, or was, at a particular time, reasonably able to
be done in relation to ensuring health and safety, taking into account and
weighing up all relevant matters, including—
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(a)  the likelihood of the hazard or the risk concerned occurring; and

(b)  the degree of harm that might result from the hazard or risk; and

(c)  what the person concerned knows, or ought reasonably to know, about—
(1)  the hazard or risk; and
(i)  ways of eliminating or minimising the risk; and

(d)  the availability and suitability of ways to eliminate or minimise the risk;
and

(e) after assessing the extent of the risk and the available ways of eliminat-
ing or minimising the risk, the cost associated with available ways of
eliminating or minimising the risk, including whether the cost is grossly
disproportionate to the risk.

Compare: Model Work Health and Safety Act (Aust) s 18

Meaning of notifiable injury or illness

In this Act, unless the context otherwise requires, a notifiable injury or ill-
ness, in relation to a person, means—

(a)

any-of-the—feHewme—any of the following injuries or illnesses that re-
quire the person to have immediate treatment (other than first aid):

(i)  the amputation of any part of his or her body:
(i1)  aserious head injury:

(iii) a serious eye injury:

(iv) aserious burn:

(v)  the separation of his or her skin from an underlying tissue (such as
degloving or scalping):

(vi) a spinal injury:
(vii) the loss of a bodily function:
(viii) serious lacerations:

(b) an injury or illness that requires, or would usually require, the person to
be admitted to a hospital for immediate treatment:

(c)  an injury or illness that requires, or would usually require, the person to
have medical treatment within 48 hours of exposure to a substance:

(d) any serious_infection (including occupational zoonoses) to which the
carrying out of work is a significant contributing factor, including any
infection that is attributable to carrying out work—

(i)  with microorganisms; or
(i1)  that involves providing treatment or care to a person; or

(i11)  that involves contact with human blood or bodily substances; or
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36

(iv)  that involves handling or contact with animals, animal hides, ani-
mal skins, animal wool or hair, animal carcasses, or animal waste
productss; or

(v)  that involves handling or contact with fish or marine mammals:

(f)  any other injury or illness presertbed-declared by regulations_to be a no-
tifiable injury or illness for the purposes of this section.

Despite subsection (1), notifiable injury or illness does not include any in-
jury or illness declared by regulations not to be a notifiable injury or illness for
the purposes of this section.

In this section,—

animal has the same meaning as in section 2(1) of the Animal Welfare Act
1999

fish has the same meaning as in section 2(1) of the Fisheries Act 1996

marine mammal has the same meaning as in section 2(1) of the Marine Mam-
mals Protection Act 1978.

Compare: Model Work Health and Safety Act (Aust) s 36

Meaning of notifiable incident

In this Act, unless the context otherwise requires, a notifiable incident means
an unplanned or uncontrolled incident in relation to a workplace that exposes a
worker or any other person to a serious risk to that person’s health or safety
arising from an immediate or imminent exposure to—

(a) anescape, a spillage, or a leakage of a substance; or

(b)  an implosion, explosion, or fire; or

(c) an escape of gas or steam; or

(d) an escape of a pressurised substance; or

(e)  an electric shock; or

(f)  the fall or release from a height of any plant, substance, or thing; or

(g) the collapse, overturning, failure, or malfunction of, or damage to, any
plant that is required to be authorised for use in accordance with regula-
tions; or
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(1)

2

(h)  the collapse or partial collapse of a structure; or

(i)  the collapse or failure of an excavation or any shoring supporting an ex-
cavation; or

(j)  the inrush of water, mud, or gas in workings in an underground excava-
tion or tunnel; or

(k)  the interruption of the main system of ventilation in an underground ex-
cavation or tunnel; or

(I)  acollision between 2 vessels, a vessel capsize, or the inrush of water in-
to a vessel; or

(m) any other incident-presertbed declared by regulations_to be a notifiable
incident for the purposes of this section.

Despite subsection (1), notifiable incident does not include an incident de-
clared by regulations not be a notifiable incident for the purposes of this sec-
tion.

Compare: Model Work Health and Safety Act (Aust) s 37

Meaning of notifiable event

In this Act, unless the context otherwise requires, a notifiable event means—
any of the following events that arise from work:

(a)  the death of a person; or
(b)  anotifiable injury or illness; or

(c) anotifiable incident.
Compare: Model Work Health and Safety Act (Aust) s 35

Examples

Status of examples

In this Act, an example is only illustrative of the provisions to which it relates.
It does not limit those provisions.

If an example and a provision to which it relates are inconsistent, the provision
prevails.

Subpart 4—key-prinetplesreletingto-duttes-General provisions
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PCBU must not levy workers

A PCBU must not impose a levy or charge on a worker (or permit a levy or
charge to be imposed on a worker) for anything done, or provided, in relation
to health and safety.

For the purposes of subsection (1), a PCBU will be treated as having levied
or charged a worker who is an employee of the PCBU if the PCBU requires the

employee to provide his or her own-preteetive-etethirg—eF personal protective

equipment—

(a) asapre-condition of employment; or

(b) asaterm or condition in an employment agreement.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a) for an individual, to a fine not exceeding $5,000:

(b)  for any other person, to a fine not exceeding $25,000.
Compare: Model Work Health and Safety Act (Aust) s 273

No contracting out

A term of any agreement or contract that purports to exclude, limit, or modify
the operation of this Act, or any duty owed under this Act, or to transfer to an-
other person any duty owed under this Act—

(a)  has no effect to the extent that it does so; but

(b)  isnot an illegal contract under the Illegal Contracts Act 1970.
Compare: Model Work Health and Safety Act (Aust) s 272

29AA Insurance against fines unlawful

o)

To the extent that an insurance policy or a contract of insurance indemnifies or

purports to indemnify a person for the person’s liability to pay a fine or in-
fringement fee under this Act,.—

(a)  the policy or contract is of no effect; and

(b)  no court or tribunal has jurisdiction to grant relief in respect of the policy
or contract, whether under section 7 of the Illegal Contracts Act 1970 or
otherwise.

A person must not—

(a) enter into, or offer to enter into, a policy or contract described in sub-
section (1): or

(b) indemnify, or offer to indemnify, another person for the other person’s
liability to pay a fine or an infringement fee under this Act; or
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(c) Dbe indemnified, or agree to be indemnified, by another person for that
person’s liability to pay a fine or an infringement fee under this Act; or

(d) pay to another person, or receive from another person, an indemnity for
a fine or an infringement fee under this Act.

A person who contravenes subsection (2) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $50.000:

(b) for any other person, to a fine not exceeding $250,000.
Compare: 1992 No 96 s 561

Part 2
Health and safety duties

Subpart 1 AA—Keyv principles relating to duties

Management of risks
A duty imposed on a person by or under this Act requires the person—

(a)  to eliminate risks to health and safety, so far as is reasonably practicable;
and

(b) iflit is not reasonably practicable to eliminate risks to health and safety,
to minimise those risks so far as is reasonably practicable.
Compare: Model Work Health and Safety Act (Aust) s 17

Duties not transferable

A duty imposed on a person by or under this Act may not be transferred to an-
other person.
Compare: Model Work Health and Safety Act (Aust) s 14

Person may have more than 1 duty

~ N
E g

[

=

A person may have more than 1 duty imposed on the person by or under this
Act if the person belongs to more than 1 class of duty holder.

Compare: 1992 No 96 s 2(2); Model Work Health and Safety Act (Aust) s 15

More than 1 person may have same duty

More than 1 person may have the same duty imposed by or under this Act at
the same time.

Each duty holder must comply with that duty to the standard required by or
under this Act even if another duty holder has the same duty.

If more than 1 person has a duty for the same matter, each person—

(a) retains responsibility for that person’s duty in relation to the matter; and
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(b) must discharge that person’s duty to the extent to which the person has
the ability to influence and control the matter or would have had that
ability but for an agreement or arrangement purporting to limit or re-

move that ability.
Compare: 1992 No 96 s 2(2); Model Work Health and Safety Act (Aust) s 16

PCBU must consult other PCBUs with same duty

If more than 1 PCBU has a duty in relation to the same matter imposed by or
under this Act, each PCBU with the duty must, so far as is reasonably practic-
able. consult, co-operate with, and co-ordinate activities with all other PCBUs
who have a duty in relation to the same matter.

A person who contravenes subsection (1) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $20.000:

(b) for any other person, to a fine not exceeding $100,000.
Compare: Model Work Health and Safety Act (Aust) s 46

Compliance with other enactments

30
(D

2

3)

In determining whether a duty imposed on a person by or under this Act is be-
ing or has been complied with, a person or a court may have regard to the re-

quirements imposed under any other enactment (whether or not those require-

ments have a purpose of ensuring health and safety) that apply in the circum-
stances and that affect, or may affect, the health and safety of any person.

Subpart 1—Duties of-persons-eondueting-bustress-or-undertalahs

PCBUs

Primary duty of care

A PCBU must ensure, so far as is reasonably practicable, the health and safety

of—

(a) workers-emploved-orerpaged—oreatsed—o
the-ReBY who work for the PCBU, while th
business or undertaking; and

pe-eptoyed SREeE—Y
e workers are at work in the

(b)  workers whose activities in carrying out work are influenced or directed
by the PCBU, while the workers are carrying out the work.

A PCBU must ensure, so far as is reasonably practicable, that the health and
safety of other persons is not put at risk from work carried out as part of the
conduct of the business or undertaking.

Without limiting subsection (1) or (2), a PCBU must ensure, so far as is rea-
sonably practicable,—

(a)  the provision and maintenance of a work environment that is without
risks to health and safety; and
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(b)  the provision and maintenance of safe plant and structures; and
(c)  the provision and maintenance of safe systems of work; and

(d) the safe use, handling, and storage of plant, substances, and structures;
and

(e) the provision of adequate facilities for the welfare at work of workers in
carrying out work for the business or undertaking, including ensuring ac-
cess to those facilities; and

(f)  the provision of any information, training, instruction, or supervision
that is necessary to protect all persons from risks to their health and safe-
ty arising from work carried out as part of the conduct of the business or
undertaking; and

(g) that the health of workers and the conditions at the workplace are moni-
tored for the purpose of preventing injury or illness of workers arising
from the conduct of the business or undertaking.

Subsection (5) applies if—

(a) a worker occupies accommodation that is owned by, or under the man-
agement or control of, a PCBU; and

(b)  the occupancy is_necessary for the purposes of the worker’s employment
or engagement by the PCBU_because other accommodation is not rea-
sonably available.

The PCBU must, so far as is reasonably practicable, maintain the accommoda-
tion so that the worker is not exposed to risks to his or her health and safety
arising from the accommodation.

A PCBU who is a self-emploved person must ensure, so far as is reasonably
practicable, his or her own health and safety while at work.

Compare: Model Work Health and Safety Act (Aust) s 19—

Duty of PCBU who manages or controls workplace

A PCBU wwh-menegement-or-eontret-o+-who manages or controls a workplace
must ensure, so far as is reasonably practicable, that the workplace, the means

of entering and exiting the workplace, and anything arising from the workplace
are without risks to the health and safety of any person.

Despite subsection (1). a PCBU who manages or controls a workplace does

42

not owe a duty under that subsection to any person who is at the workplace for
an unlawful purpose.
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(1B) For the purposes of subsection (1). if the workplace is a farm, the duty owed
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by the PCBU under that subsection—

(a) applies only in relation to the farm buildings and any structure or part of

the farm immediately surrounding the farm buildings that are necessary
for the operation of the business or undertaking:

(b) does not apply in relation to any other part of the farm unless work is
being carried out in that part at the time.

In-subseetien—{H this section, a PCBU-with-management-er-eontrel-of who
manages or controls a workplace—

(a) means a PCBU to the extent that the business or undertaking involves
the management or control (in whole or in part) of the workplace; but

(b)  does not include—

(i)  the occupier of a residence, unless the residence is occupied for
the purposes of, or as part of, the conduct of a business or under-
taking; or

(i1)  a prescribed person.

Compare: Model Work Health and Safety Act (Aust) s 20

Duty of PCBU who manages or controls fixtures, fittings, or plant at work-
places

A PCBU wwth-menagement-eor-eentrolof-who manages or controls fixtures, fit-

tings, or plant at a workplace must, so far as is reasonably practicable, ensure
that the fixtures, fittings, or plant are without risks to the health and safety of
any person.

(1A) Despite subsection (1). a PCBU who manages or controls fixtures, fittings.

2

or plant at a workplace does not owe a duty under that subsection to any person
who is at the workplace for an unlawful purpose.

In-subseetien—{H this section, a PCBU-with-management-er-eontrel-of who
manages or _controls fixtures, fittings, or plant at a workplace—

(a) means a PCBU to the extent that the business or undertaking involves
the management or control of fixtures, fittings, or plant (in whole or in
part) at a workplace; but

(b)  does not include—

(1)  the occupier of a residence, unless the residence is occupied for
the purposes of, or as part of, the conduct of a business or under-
taking; or

(1))  a prescribed person.

Compare: Model Work Health and Safety Act (Aust) s 21
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Duty of PCBU who designs plant, substances, or structures

This section applies to a PCBU (a designer) who conducts a business or under-

taking that designs—

(a)  plant that is to be used, or could reasonably be expected to be used, as or
at a workplace; or

(b) a substance that is to be used, or could reasonably be expected to be
used, at a workplace; or

(c) astructure that is to be used, or could reasonably be expected to be used,

as or at a workplace.

The designer must, so far as is reasonably practicable, ensure that the plant,
substance, or structure is designed to be without risks to the health and safety
of persons—

(a)

(b)
(c)
(d)
(e)

®

who, at a workplace, use the plant, substance, or structure for a purpose
for which it was designed; or

who handle the substance at a workplace; or
who store the plant or substance at a workplace; or
who construct the structure at a workplace; or

who carry out any reasonably foreseeable activity (such as inspection,
cleaning, maintenance, or repair) at a workplace in relation to—

(i)  the manufacture, assembly, or use of the plant for a purpose for
which it was designed, or the proper storage, decommissioning,
dismantling, or disposal of the plant; or

(i1)  the manufacture or use of the substance for a purpose for which it
was designed, or the proper handling, storage, or disposal of the
substance; or

(iii)) the manufacture, assembly, or use of the structure for a purpose
for which it was designed, or the proper demolition or disposal of
the structure; or

who are at or in the vicinity of a workplace and who are exposed to the
plant, substance, or structure at the workplace or whose health or safety
may be affected by a use or an activity referred to in any of paragraphs
(a) to (e).

The designer must carry out, or arrange the carrying out of, any calculations,
analysis, testing, or examination that may be necessary for the performance of
the duty imposed by subsection (2).

The designer must give to each person who is provided with the design for the
purpose of giving effect to it adequate information concerning—

(a)

each purpose for which the plant, substance, or structure was designed;
and
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(b)  the results of any calculations, analysis, testing, or examination referred
to in subsection (3), including, in relation to a substance, any hazard-
ous properties of the substance identified by testing; and

(c) any conditions necessary to ensure that the plant, substance, or structure
is without risks to health and safety when used for a purpose for which it
was designed or when carrying out any activity referred to in subsec-
tion (2)(a) to (e).

- A8 orably—pre The designer
must, on request, make reasonable efforts to give current relevant information

on the matters referred to in subsection (4) to a person who carries out, or is
to carry out, any of the activities referred to in subsection (2)(a) to (e).

Compare: Model Work Health and Safety Act (Aust) s 22

) B D = O a e 8o

Duty of PCBU who manufactures plant, substances, or structures

This section applies to a PCBU (a manufacturer) who conducts a business or
undertaking that manufactures—

(a) plant that is to be used, or that could reasonably be expected to be used,
as or at a workplace; or

(b)  a substance that is to be used, or that could reasonably be expected to be
used, at a workplace; or

(c)  astructure that is to be used, or that could reasonably be expected to be
used, as or at a workplace.

The manufacturer must, so far as is reasonably practicable, ensure that the
plant, substance, or structure is manufactured to be without risks to the health
and safety of persons—

(a) who, at a workplace, use the plant, substance, or structure for a purpose
for which it was designed or manufactured; or

(b)  who handle the substance at a workplace; or
(c)  who store the plant or substance at a workplace; or
(d)  who construct the structure at a workplace; or

(e)  who carry out any reasonably foreseeable activity (such as inspection,
cleaning, maintenance, or repair) at a workplace in relation to—

(i)  the assembly or use of the plant for a purpose for which it was de-
signed or manufactured, or the proper storage, decommissioning,
dismantling, or disposal of the plant; or

(i1)  the use of the substance for a purpose for which it was designed or
manufactured, or the proper handling, storage, or disposal of the
substance; or
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(iii)) the assembly or use of the structure for a purpose for which it was
designed or manufactured, or the proper demolition or disposal of
the structure; or

(f)  who are at or in the vicinity of a workplace and who are exposed to the
plant, substance, or structure at the workplace or whose health or safety
may be affected by a use or an activity referred to in any of paragraphs
(a) to (e).

The manufacturer must carry out, or arrange the carrying out of, any calcula-
tions, analysis, testing, or examination that may be necessary for the perform-
ance of the duty imposed by subsection (2).

The manufacturer must give to each person to whom the manufacturer provides
the plant, substance, or structure adequate information concerning—

(a)  each purpose for which the plant, substance, or structure was designed or
manufactured; and

(b)  the results of any calculations, analysis, testing, or examination referred
to in subsection (3), including, in relation to a substance, any hazard-
ous properties of the substance identified by testing; and

(c) any conditions necessary to ensure that the plant, substance, or structure
is without risks to health and safety when used for a purpose for which it
was designed or manufactured or when carrying out any activity referred
to in subsection (2)(a) to (e).

A g asenably—practies The
manufacturer must, on request, make reasonable efforts to give current relevant
information on the matters referred to in subsection (4) to a person who car-
ries out, or is to carry out, any of the activities referred to in subsection
(2)(a) to (e).

Compare: Model Work Health and Safety Act (Aust) s 23

Duty of PCBU who imports plant, substances, or structures

This section applies to a PCBU (an importer) who conducts a business or
undertaking that imports—

(a) plant that is to be used, or that could reasonably be expected to be used,
as or at a workplace; or

(b)  asubstance that is to be used, or that could reasonably be expected to be
used, at a workplace; or

(c) a structure that is to be used, or that could reasonably be expected to be
used, as or at a workplace.

The importer must, so far as is reasonably practicable, ensure that the plant,
substance, or structure is without risks to the health and safety of persons—

(a)  who, at a workplace, use the plant, substance, or structure for a purpose
for which it was designed or manufactured; or
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(d)
(e)

®

who handle the substance at a workplace; or
who store the plant or substance at a workplace; or
who construct the structure at a workplace; or

who carry out any reasonably foreseeable activity (such as inspection,
cleaning, maintenance, or repair) at a workplace in relation to—

(i)  the assembly or use of the plant for a purpose for which it was de-
signed or manufactured, or the proper storage, decommissioning,
dismantling, or disposal of the plant; or

(i)  the use of the substance for a purpose for which it was designed or
manufactured, or the proper handling, storage, or disposal of the
substance; or

(i11)) the assembly or use of the structure for a purpose for which it was
designed or manufactured, or the proper demolition or disposal of
the structure; or

who are at or in the vicinity of a workplace and who are exposed to the
plant, substance, or structure at the workplace or whose health or safety
may be affected by a use or an activity referred to in any of paragraphs
(a) to (e).

The importer must—

(2)

(b)

carry out, or arrange the carrying out of, any-estesdattons_calculation,
analysis, testing, or examination that may be necessary for the perform-
ance of the duty imposed by subsection (2); or

ensure that the-eetertettons_calculation, analysis, testing, or examination
heve has been carried out.

The importer must give to each person to whom the importer provides the
plant, substance, or structure adequate information concerning—

(a)

(b)

(©)

each purpose for which the plant, substance, or structure was designed or
manufactured; and

the results of any-eetewtettons_calculation, analysis, testing, or examin-
ation referred to in subsection (3), including, in relation to a sub-
stance, any hazardous properties of the substance identified by testing;
and

any conditions necessary to ensure that the plant, substance, or structure
is without risks to health and safety when used for a purpose for which it
was designed or manufactured or when carrying out any activity referred
to in subsection (2)(a) to (e).

es-The import-

b

- - AF-A aseRably-pre
er_must, on request. make reasonable efforts to give current relevant informa-
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tion on the matters referred to in subsection (4) to a person who carries out,
or is to carry out, any of the activities referred to in subsection (2)(a) to (e).

Compare: Model Work Health and Safety Act (Aust) s 24

Duty of PCBU who supplies plant, substances, or structures

This section applies to a PCBU (a supplier) who conducts a business or under-

taking that supplies—

(a) plant that is to be used, or could reasonably be expected to be used, as or
at a workplace; or

(b) a substance that is to be used, or could reasonably be expected to be
used, at a workplace; or

(c)  astructure that is to be used, or could reasonably be expected to be used,

as or at a workplace.

The supplier must, so far as is reasonably practicable, ensure that the plant,
substance, or structure is without risks to the health and safety of persons—

(a)

(b)
(c)
(d)
(e)

®

who, at a workplace, use the plant, substance, or structure for a purpose
for which it was designed or manufactured; or

who handle the substance at a workplace; or
who store the plant or substance at a workplace; or
who construct the structure at a workplace; or

who carry out any reasonably foreseeable activity (such as inspection,
cleaning, maintenance, or repair) at a workplace in relation to—

(i)  the assembly or use of the plant for a purpose for which it was de-
signed or manufactured, or the proper storage, decommissioning,
dismantling, or disposal of the plant; or

(i1)  the use of the substance for a purpose for which it was designed or
manufactured, or the proper handling, storage, or disposal of the
substance; or

(iii)) the assembly or use of the structure for a purpose for which it was
designed or manufactured, or the proper demolition or disposal of
the structure; or

who are at or in the vicinity of a workplace and who are exposed to the
plant, substance, or structure at the workplace or whose health or safety
may be affected by a use or an activity referred to in any of paragraphs
(a) to (e).

The supplier must—

(a)

carry out, or arrange the carrying out of, any-estewtattons calculation,
analysis, testing, or examination that may be necessary for the perform-
ance of the duty imposed by subsection (2); or
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(b)  ensure that the-eatettettens _calculation, analysis, testing, or examination
kawve has been carried out.

The supplier must give to each person to whom the supplier supplies the plant,
substance, or structure adequate information concerning—

(a)  each purpose for which the plant, substance, or structure was designed or
manufactured; and

(b)  the results of any calculations, analysis, testing, or examination referred
to in subsection (3), including, in relation to a substance, any hazard-
ous properties of the substance identified by testing; and

(c) any conditions necessary to ensure that the plant, substance, or structure
is without risks to health and safety when used for a purpose for which it
was designed or manufactured or when carrying out any activity referred
to in subsection (2)(a) to (e).

- - A abty-pra The supplier
must, on request, make reasonable efforts to give current relevant information

on the matters referred to in subsection (4) to a person who carries out, or is
to carry out, any of the activities referred to in subsection (2)(a) to (e).

This section does not apply to the sale of plant, whether or not in trade, if the
plant—

(a) is secondhand; and
(b) issoldasis.

In subsection (6)(b), as is means that the plant is sold without any represen-
tations or warranties about its quality, durability, or fitness, and with the entire
risk in those respects to be borne by the buyer.

Compare: 1992 No 96 s 18A(4), (5); Model Work Health and Safety Act (Aust) s 25

Duty of PCBU who installs, constructs, or commissions plant or structures

This section applies to a PCBU who installs, constructs, or commissions plant
or a structure that is to be used, or could reasonably be expected to be used, as
or at a workplace.

The PCBU must, so far as is reasonably practicable, ensure that the way in
which the plant or structure is installed, constructed, or commissioned ensures
that the plant or structure is without risks to the health and safety of persons—

(a)  who install or construct the plant or structure at a workplace; or

(b)  who use the plant or structure at a workplace for a purpose for which it
was installed, constructed, or commissioned; or

(c)  who carry out any reasonably foreseeable activity at a workplace in rela-
tion to the proper use, decommissioning, or dismantling of the plant or
demolition, or disposal of the structure; or
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(d)  who are at or in the vicinity of a workplace and whose health or safety
may be affected by a use or an activity referred to in any of paragraphs
(a) to (c).

Compare: Model Work Health and Safety Act (Aust) s 26

Subpart 2—Duties of officers, workers, and other persons

Duty of officers

If a PCBU has a duty or an obligation under this Act, an officer of the PCBU
must exercise due diligence to ensure that the PCBU complies with that duty or
obligation.

In this section, due diligence includes taking reasonable steps—

(a) to acquire, and keep up to date, knowledge of work health and safety
matters; and

(b)  to gain an understanding of the nature of the operations of the business
or undertaking of the PCBU and generally of the hazards and risks asso-
ciated with those operations; and

(c)  to ensure that the PCBU has available for use, and uses, appropriate re-
sources and processes to eliminate or minimise risks to health and safety
from work carried out as part of the conduct of the business or undertak-
ing; and

(d) to ensure that the PCBU has appropriate processes for receiving and
considering information regarding incidents, hazards, and risks and for
responding in a timely way to that information; and

(e) to ensure that the PCBU has, and implements, processes for complying
with any duty or obligation of the PCBU under this Act; and

(f)  to verify the provision and use of the resources and processes referred to
in paragraphs (c) to (e).

Despite subsection (1). a member of the governing body of a territorial au-
thority or regional council elected in accordance with the Local Electoral Act

2001, does not have a duty to exercise due diligence to ensure that any council-
controlled organisation (as defined in section 6 of the Local Government Act

2002) complies with its duties or obligations under this Act unless that member
is also an officer of that council-controlled organisation.
Compare: Model Work Health and Safety Act (Aust) s 27(1), (5)

Duties of workers
While at work, a worker must—
(a)  take reasonable care for his or her own health and safety; and

(b) take reasonable care that his or her acts or omissions do not adversely
affect the health and safety of other persons; and
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(c) comply, as far as the worker is reasonably able, with any reasonable in-
struction that is given by the PCBU to allow the PCBU to comply with
this Act_or regulations; and

(d)  co-operate with any reasonable policy or procedure of the PCBU relating
to health or safety at the workplace that has been notified to workers.
Compare: Model Work Health and Safety Act (Aust) s 28

Duties of other persons at workplace

A person at a workplace (whether or not the person has another duty under this
Part) must—

(a) take reasonable care for-the-persens_his or her own health and safety;
and

(b)  take reasonable care that-the-persens his or her acts or omissions do not
adversely affect the health and safety of other persons; and

(c) comply, as far as-the-perser_he or she is reasonably able, with any rea-
sonable instruction that is given by the PCBU to allow the PCBU to
comply with this Act or regulations.

Compare: Model Work Health and Safety Act (Aust) s 29

Subpart 3—Offences relating to-heatth-and-safety duties

Offence of reckless conduct in respect of-health-and-safety-duty
A person commits an offence against this section if the person—

(a)  has a-heatth-and-safety duty under subpart 1 or 2; and

(b)  without reasonable excuse, engages in conduct that exposes any indi-
vidual to whom that duty is owed to a risk of death or serious injury or
serious illness; and

(c) s reckless as to the risk to an individual of death or serious injury or
serious illness.

For the purposes of subsection (1), if the person is an officer of a PCBU, the
individual to whom the duty is owed is an individual to whom the PCBU owes
the duty.

A person who commits an offence against subsection (1) is liable on convic-
tion,—
(a)  for an individual who is not a PCBU or an officer of a PCBU, to a term

of imprisonment not exceeding 5 years or a fine not exceeding $300,000,
or both:

(b)  for an individual who is a PCBU or an officer of a PCBU, to a term of
imprisonment not exceeding 5 years or a fine not exceeding $600,000, or
both:
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(c)  for any other person, to a fine not exceeding $3 million.
Compare: Model Work Health and Safety Act (Aust) s 31

Offence of failing to comply with-health-and-safety duty that exposes indi-
vidual to risk of death or serious injury or _serious illness

A person commits an offence against this section if the person—

(a)  has a-heatth-and-sefety duty under subpart 1 or 2; and
(b) fails to comply with that duty; and

(c) that failure exposes any individual to a risk of death or serious injury or
serious illness.

A person who commits an offence against subsection (1) is liable on convic-

tion,—

(a)  for an individual who is not a PCBU or an officer of a PCBU, to a fine
not exceeding $150,000:

(b)  for an individual who is a PCBU or an officer of a PCBU, to a fine not
exceeding $300,000:

(c)  for any other person, to a fine not exceeding $1.5 million.

Compare: Model Work Health and Safety Act (Aust) s 32

Offence of failing to comply with-health-and-safety duty
A person commits an offence against this section if the person—

(a)  has a-heatth-and-sefety duty under subpart 1 or 2; and
(b) fails to comply with that duty.

A person who commits an offence against subsection (1) is liable on convic-

tion,—

(a)  for an individual who is not a PCBU or an officer of a PCBU, to a fine
not exceeding $50,000:

(b)  for an individual who is a PCBU or an officer of a PCBU, to a fine not
exceeding $100,000:

(c) for any other person, to a fine not exceeding $500,000.

Despite subsection (2), if the duty or obligation of a PCBU is imposed under
a provision other than a provision of subpart 1 or 2, the maximum penalty
under subsection (2) for an offence by an officer against subsection (1) in
relation to the duty or obligation is the maximum penalty fixed under the provi-
sion creating the duty or obligation for an individual who fails to comply with
the duty or obligation.

Compare: Model Work Health and Safety Act (Aust) ss 27(3), 33
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Specific provisions relating to liability of certain persons

Liability of officers

An officer of a PCBU may be convicted or found guilty of an offence against
section 39 whether or not the PCBU has been convicted or found guilty of an
offence under this Act relating to the duty or obligation.

Compare: Model Work Health and Safety Act (Aust) s 27(4)

Liability of volunteers

A volunteer does not commit an offence under section 42, 43, or 44 for a

failure to comply with a-heatth-and-safety duty imposed by subpart 1 or 2,
except a duty under—

(a) section 40 (duties of workers); or

(b) section 41 (duties of other persons at workplaces).
Compare: Model Work Health and Safety Act (Aust) s 34(1)

Liability of certain office holders

An office holder listed in subsection (2), when acting in that capacity, does
not commit an offence under section 42, 43, or 44 for a failure to comply
with the duty imposed by section 39 (duties of officers).

The office holders are—

(a) a member of the governing body of a territorial authority or regional
council elected in accordance with the Local Electoral Act 2001:

(b) amember of a local board elected or appointed under the Local Electoral
Act 2001:

(c) amember of a community board elected or appointed in accordance with
the Local Electoral Act 2001:

(d) atrustee of a board of a school appointed or elected under the Education
Act 1989.

In subsection (2)—

board and trustee. in relation to a school. have the same meanings as in sec-
tion 92(1) of the Education Act 1989
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community board means a board established under section 49(1) of the Local
Government Act 2002

local authority_and local board kes-the-same-meantre-have the same mean-
ings as in section 5(1) of the Local Government Act 2002,

ARGt ctitacaatian a

Other matters relating to offences

Actions taken to prevent harm

Where a person (person A) harms another person (person B) by taking any ac-
tion necessary to protect person B or any other person from harm,—

(a) person A does not commit an offence-egatrst—this—Rart under this Act;
and

(b) if person A is a worker, the PCBU for whom person A carries out work
does not commit an offence-egatast-thisRert under this Act.
Compare: 1992 No 96 s 51

Proof of intention not required for certain offences

In a matter involving a prosecution for an offence against section 43 or 44, it
is not necessary to prove that the defendant—

(a) intended to take the action alleged to constitute the offence; or
(b) intended not to take-the-getion—the-faHure-to-talce~whteh an action, where

—————————————
the failure to take that action is alleged to constitute the offence.

Compare: 1992 No 96 s 53
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sites and notify notifiable events
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Duty to preserve sites

A PCBU who manages or controls a workplace at which a notifiable event has
occurred must take all reasonable steps to ensure that the site where the event
occurred is not disturbed until authorised by an inspector.

Subsection (1) does not prevent any action—

(a)  to assist an injured person; or

(b) toremove a deceased person; or

(c) that is essential to make the site safe or to minimise the risk of a further
notifiable event; or

(d) thatis done by, or under the direction of, a constable acting in execution
of his or her duties; or

(e)  for which an inspector or the regulator has given permission.
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Subsection (1) does not apply if the notifiable event is being investigated
under the Armed Forces Discipline Act 1971 or the Transport Accident Investi-

gation Commission Act 1990.
A person who contravenes subsection (1) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $10.000:

(b) for any other person, to a fine not exceeding $50.000.

For the purposes of this section, a site—

(a) includes any plant, substance, structure, or thing associated with the no-
tifiable event; but

(b)  does not include any particular site in prescribed circumstances.
Compare: Model Work Health and Safety Act (Aust) s 39

Duty to notifv notifiable event

A PCBU must, as soon as possible after becoming aware that a notifiable event
arising out of the conduct of the business or undertaking has occurred, ensure

that the regulator is notified of the event.

A notification under subsection (1)—

(a) may be given by telephone or in writing (including by email, or other
electronic means); and

(b) must be given by the fastest possible means in the circumstances.

For the purposes of subsection (2). a person giving notice by telephone
must—

(a)  give the details of the incident requested by the regulator; and

(b) if required by the regulator, give a written notice of the incident within
48 hours of being informed of the requirement.

Notice given in writing under subsection (2) or (3) must be in a form, or
contain the details, approved by the regulator.

If the regulator receives notice by telephone and a written notice is not re-
quired, the regulator must give the PCBU—

(a)  details of the information received; or

(b) an acknowledgement of having received notice.
A person who contravenes subsection (1) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $10.000:

(b) for any other person, to a fine not exceeding $50.000.
Compare: Model Work Health and Safety Act (Aust) s 38(1)—(6)
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53  Requirement to keep records

(1) A PCBU must keep a record of each notifiable event for at least S years from
the date on which notice of the event is given to the regulator under section
52.

(2) A record kept under subsection (1) must contain the particulars prescribed by

regulations (if any).

(3) A person who contravenes subsection (1) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $5.000:

(b)  for any other person, to a fine not exceeding $25.000.
Compare: Model Work Health and Safety Act (Aust) s 38(7)
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Subpart 1—Engagement with workers and worker participation practices
Engagement with workers

61  Duty to engage with workers
(1) A PCBU must, so far as is reasonably practicable, engage with workers—
(a)  who carry out work for the business or undertaking; and

(b)  who are, or are likely to be, directly affected by a matter relating to work
health or safety.

(2) If the PCBU and the workers have agreed to procedures for engagement, the
engagement must be in accordance with those procedures.

(3)  The agreed procedures must not be inconsistent with section 62.

(4) A person who contravenes this section commits an offence and is liable on con-
viction,—
(a) for an individual, to a fine not exceeding $20,000:

(b) for any other person, to a fine not exceeding $100,000.
Compare: Model Work Health and Safety Act (Aust) s 47

62  Nature of engagement
(1) Engagement with workers under this subpart requires—

(a) that relevant information about the matter be shared with workers_in a
timely manner; and
(b)  that workers be given a reasonable opportunity—

(i)  to express their views and to raise work health or safety issues in
relation to the matter; and

(i)  to contribute to the decision-making process relating to the matter;
and

(c)  that the views of workers be taken into account by the PCBU; and

(d)  that the workers be advised of the outcome of the engagement in a time-
ly manner.
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62

If the workers are represented by a health and safety representative, the en-
gagement must involve that representative.

Compare: Model Work Health and Safety Act (Aust) s 48

When engagement is required

Engagement with workers under this subpart is required in relation to-the-fet-
tewsng work health and safety matters_in the following circumstances:

(a)  when identifying hazards and assessing risks to work health and safety
arising from the work carried out or to be carried out as part of the con-
duct of the business or undertaking:

(b)  when making decisions about ways to eliminate or minimise those risks:

(c)  when making decisions about the adequacy of facilities for the welfare
of workers:

(d)  when proposing changes that may affect the health or safety of workers:
(e)  when making decisions about the procedures for the following:

(1)  engaging with workers:

(i)  monitoring the health of workers:

(iii)) monitoring the conditions at any workplace under the manage-
ment or control of the PCBU:

(iv)  providing information and training for workers:

(f)  when making decisions about the procedures (if any) for resolving work
health or safety issues at the workplace:

(g) when developing worker participation practices:

(h)  when carrying out any other activity prescribed by regulations for the
purposes of this section.

Compare: Model Work Health and Safety Act (Aust) s 49

Worker participation practices

Duty to have worker participation practices

A PCBU must have practices that provide reasonable opportunities for workers
who carry out work for the business or undertaking to participate effectively in
improving work health and safety in the business or undertaking on an ongoing
basis.

In complying with subsection (1), the PCBU must—

(a)  comply with prescribed requirements relating to worker participation, in-
cluding requirements relating to a particular industry, sector, or kind of
workplace:

(b) take into account any relevant approved code of practice.
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(3) In subsection (1), reasonable opportunities means opportunities that are
reasonable in the circumstances, having regard to relevant matters, including—

(a)
(b)

(c)
(d)

(e)

®

(@

the number of workers working in the business or undertaking; and

the number of different pleees—ef=wesl=workplaces of the business or
undertaking, and the distance between them; and

the likely risks to work health and safety in the business or undertaking
and the level of those risks; and

the nature of the work that is performed and the way that it is arranged
or managed; and

the nature of the employment arrangements or contracting arrangements,
including the extent and regularity of employment or engagement of
temporary workers; and

the willingness of workers and their representatives to develop worker
participation practices; and

in relation to employers and employees, the duty to act in good faith as
required by section 4 of the Employment Relations Act 2000.

(4) A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)
(b)

for an individual, to a fine not exceeding $20,000:

for any other person, to a fine not exceeding $100,000.

Compare: 1992 No 96 s 19B

Subpart 2—Health and safety representatives_and health and safety

committees

Regresttor-Llection of health and safety-representative representatives
65  Requestfor-eleetion-Election of health and safety representatives

(1) A worker who carries out work for a business or undertaking may notify the
PCBU that the worker wishes 1 or more health and safety representatives to be
elected to represent workers who carry out work for that business or undertak-

ing.

(1A) If a PCBU receives a notification under subsection (1). the PCBU must ini-

tiate the election of 1 or more health and safety representatives to represent

workers who carry out work for that business or undertaking, within the time

prescribed by regulations.
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A PCBU may, on the PCBU’s own initiative, initiate the election of 1 or more
health and safety representatives to represent workers who carry out work for

that business or undertaking.
Despite subsection (1A). a PCBU is not required to initiate the election of 1

or more health and safety representatives. if the work of the business or under-
taking—

(a) s carried out by fewer than 20 workers; and

(b)  is not within the scope of any prescribed high-risk sector or industry.

The PCBU’s obligation to hold an election in response to a worker’s request for
the election of 1 or more health and safety representatives under subsection
(1) applies only in relation to holding an election for the work group to which
that worker belongs.

A person who contravenes subsection (1A) commits an offence and is liable
on conviction.—

(a) for an individual, to a fine not exceeding $5.000:

(b) for any other person, to a fine not exceeding $25.000.
Compare: Model Work Health and Safety Act (Aust) s 50

Requirements for conducting elections
An election for 1 or more health and safety representatives (whether following
the request of a worker or on the initiative of the PCBU under section 65)

must comply with any prescribed requirements.
Compare: 1992 No 96 s 19V: Model Work Health and Safety Act (Aust) s 61(2)

Determination of work groups

ation of work groups

If a worker makes a request or the PCBU initiates the election of a health and
safety representative under section 65, the PCBU must-faettate—the—deter
m-rna-t-n-eﬁ-e-f determine 1 or more work groups in_accordance with elther sub-

Unless a PCBU determines otherwise in accordance with subsection (3), a

work group comprises all the workers in the business or undertaking.

A PCBU may determine 1 or more work groups if the PCBU considers that the
work group described in subsection (2) would be inappropriate having re-
gard to the structure of the business or undertaking.

If subsection (3) applies, the PCBU must—
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(a)  ensure that the workers are grouped in a way that—

(1) most effectively enables the health and safety interests of the
workers to be represented; and

(ii)  takes account of the need for a health and safety representative to
be accessible to the workers that he or she represents; and

(b) have regard to any prescribed requirements.

Two or more PCBUs may, by agreement, determine 1 or more work groups that
comprise workers who carry out work for any PCBU who is party to the agree-
ment (a multiple PCBU work group arrangement)—

(a) inaccordance with subsection (3); and

(b)  subject to any prescribed requirements.
Compare: Model Work Health and Safety Act (Aust) s 51(1), (2). (3)

Determination of numbers of health and safety representatives for work

groups
A PCBU who determines a work group under section 66(2). must determine

the number of health and safety representatives who may be elected for that
work group in accordance with the prescribed minimum ratio of health and
safety representatives to workers.

A PCBU who determines a work group under section 66(3). must determine

the number of health and safety representatives who may be elected for that

work group in accordance with any prescribed requirements.
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Health and safety committees

Health and safety committees

The following persons may request that the PCBU at a workplace establish a
health and safety committee for the business or undertaking or part of the busi-
ness or undertaking:

(a)  ahealth and safety representative for a work group of workers carrying
out work at that workplace; or

(b) 5 ormore workers at that workplace.

The PCBU must, within 2 months of receiving a request under subsection
(1). decide whether to establish a health and safety committee for the business
or undertaking or part of the business or undertaking.

Despite subsection (2). a PCBU is not required to decide whether to establish
a health and safety committee if the work of the business or undertaking—

(a) s carried out by fewer than 20 workers: and

(b)  isnot within the scope of any prescribed high-risk sector or industry.

The PCBU may refuse a request made under subsection (1) if the PCBU is

satisfied that existing worker participation practices at the workplace sufficient-
ly meet the requirements of section 64.

The PCBU must give written notice of its decision under subsection (2)—

(a)  assoon as practicable to workers who the PCBU considers have an inter-
est in the decision; and

(b)  no later than any prescribed time.

If the PCBU refuses a request made under subsection (1). the notice must in-
clude—

(a) the reasons for the decision; and

(b) astatement that workers may raise the refusal as an issue under subpart
7 of this Part.

A PCBU at a workplace may establish a health and safety committee for the
workplace or part of the workplace on the PCBU’s own initiative.

A person who contravenes subsection (2) commits an offence and is liable
on conviction,—

(a) for an individual, to a fine not exceeding $5.000:

(b)  for any other person, to a fine not exceeding $25.000.
Compare: Model Work Health and Safety Act (Aust) s 75
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Further provisions relating to health and safety representatives, health and
safety committees, and health and safety in mining sector

86B Further provisions relating to health and safety representatives and health
and safety committees

(1) Part 1 of Schedule 1A contains further provisions that apply to health and
safety representatives for a business or undertaking.

(2) Part 2 of Schedule 1A contains further provisions that apply to health and
safety committees for a business or undertaking.

87  Further provisions relating to mining sector

Schedule 2 contains further provisions that apply to health and safety repre-
sentatives and other matters in the mining sector.
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Subpart 4—Provisional improvement notices

Provisional improvement notices

This section applies if a health and safety representative reasonably believes
that a person is contravening, or is likely to contravene, a provision of this Act
or regulations.

The health and safety representative may issue a provisional improvement no-
tice requiring the person to—

(a) remedy the contravention; or
(b)  prevent a likely contravention from occurring; or

(c) remedy the things or activities causing the contravention or likely to
cause a contravention.

However, the health and safety representative must not issue a provisional im-
provement notice to a person unless he or she has first consulted the person.

A health and safety representative must not issue a provisional improvement
notice in relation to a matter if an inspector has already issued an improvement
notice or a prohibition notice in relation to the same matter.
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If a health and safety representative issues a provisional improvement notice,
he or she must provide a copy of that notice to the PCBU of the work group

that the heath and safety representative represents, as soon as practicable.

Compare: Model Work Health and Safety Act (Aust) s 90

Training requirements relating to issue of provisional improvement notice

A health and safety representative must not issue a provisional improvement
notice unless the representative has—

(a)  completed training prescribed by or under regulations; or

(b)  previously completed that training when acting as a health and safety
representative for another work group.

Compare: Model Work Health and Safety Act (Aust) s 90(4)

Requirements relating to provisional improvement notices
A provisional improvement notice must be in writing.
A provisional improvement notice must state—

(a)  that the health and safety representative believes the person is contraven-
ing, or is likely to contravene, a provision of this Act or regulations (as
the case may be); and

(b) the provision the representative believes is being, or is likely to be,
contravened; and

(c)  briefly, how the provision is being, or is likely to be, contravened; and

(d) the day, at least 8 days after the notice is issued, by which the person is
required to remedy the contravention or likely contravention.

Compare: Model Work Health and Safety Act (Aust) ss 91, 92

Provisional improvement notice may include recommendations to remedy
contravention

A provisional improvement notice may include recommendations relating to—

(a) the measures to be taken to remedy the contravention or prevent the like-
ly contravention; or

(b)  the things or activities causing the contravention, or likely to cause a
contravention, to which the notice relates.

A recommendation included in a provisional improvement notice may—
(a)  refer to an approved code of practice:

(b)  offer the person to whom it is issued a choice of ways in which to rem-
edy the contravention or prevent the likely contravention.

Subsection (2) does not limit subsection (1).
Compare: Model Work Health and Safety Act (Aust) s 93
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Minor changes to provisional improvement notice

A health and safety representative may make minor changes to a provisional
improvement notice—

(a)  for clarification; or
(b)  to correct errors or references; or

(c)  to reflect changes of address or other circumstances.
Compare: Model Work Health and Safety Act (Aust) s 94

Issue of provisional improvement notice

A provisional improvement notice must be issued to a person in accordance
with section 138.

Compare: Model Work Health and Safety Act (Aust) s 95

Cancellation of provisional improvement notice

The health and safety representative may, at any time, cancel a provisional im-
provement notice issued to a person by written notice given to that person.

A cancellation must be notified in the same way that the notice was issued.
Compare: Model Work Health and Safety Act (Aust) s 96

Display of provisional improvement notice

A person to whom a provisional improvement notice is issued must, as soon as
practicable, display a copy of the notice in a prominent place at or near the
workplace, or part of the workplace, at which work is being carried out that is
affected by the notice.

A person must not intentionally remove, destroy, damage, or deface a notice
displayed under subsection (1) during the period that the notice is in force.

A person who contravenes subsection (1) or (2) commits an offence and is
liable on conviction,—

(a)  for an individual, to a fine not exceeding $5,000:

(b)  for any other person, to a fine not exceeding $25,000.
Compare: Model Work Health and Safety Act (Aust) s 97

Irregularities or defects in notice
A provisional improvement notice is not invalid merely because of—

(a) any defect, irregularity, omission, or want of form unless the defect, ir-
regularity, omission, or want of form causes or is likely to cause substan-
tial injustice; or

(b) a failure to use the correct name of the person to whom the notice is is-
sued if the notice sufficiently identifies the person.

Compare: Model Work Health and Safety Act (Aust) s 98
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Offence relating to breach of provisional improvement notice

This section applies if a provisional improvement notice has been issued to a
person and an inspector has not been required under section 102 to review
the notice.

The person must comply with the provisional improvement notice within the
time specified in the notice by remedying the contravention or avoiding any
likely contravention (as the case may be).

For the purposes of subsection (2), the person may comply with the notice in
a different way from that directed by the health and safety representative as
long_as the person substantially complies with the requirement to remedy the
contravention or avoid any likely contravention.

A person who contravenes subsection (2) commits an offence and is liable
on conviction,—

(a) for an individual, to a fine not exceeding $50,000:

(b) for any other person, to a fine not exceeding $250,000.
Compare: Model Work Health and Safety Act (Aust) s 99

Review of provisional improvement notice

A person specified in subsection (2) may, within 7 days after a provisional
improvement notice is issued to the person, ask the regulator to appoint an in-
spector to review the notice.

The persons are—
(a)  the person to whom the notice was issued; and

(b)  if the person is a worker, the PCBU at the workplace at which the work-
er carries out work.

If a request is made under subsection (1), the provisional improvement no-
tice is stayed until the inspector makes a decision on the review.

Compare: Model Work Health and Safety Act (Aust) s 100

Regulator must ensure inspector reviews notice

The regulator must ensure that, as soon as practicable after a request is made
under section 102, an inspector—

(a) reviews the provisional improvement notice; and

(b)  inquires into the circumstances that are the subject of the provisional im-
provement notice.

An inspector may review a provisional improvement notice even if the period
for compliance with the notice has expired.

Compare: Model Work Health and Safety Act (Aust) s 101
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Decision of inspector on review of provisional improvement notice
After reviewing the provisional improvement notice, the inspector must—
(a)  confirm the provisional improvement notice; or

(b)  confirm the provisional improvement notice with changes; or

(c) cancel the provisional improvement notice.

The inspector must give a copy of his or her decision in accordance with sec-
tion 138 to—

(a)  the applicant for the review of the provisional improvement notice; and
(b)  the health and safety representative who issued the notice.

A provisional improvement notice that is confirmed (with or without changes)
by an inspector must be treated as an improvement notice issued by the in-
spector under this Act.

Compare: Model Work Health and Safety Act (Aust) s 102
Subpart 5—Right to cease or direct cessation of unsafe work

Meaning of cease work
In this subpart, unless the context otherwise requires, cease work means—
(a)  to cease or refuse to carry out work under section 106; or

(b)  to cease work on a direction under section 107.
Compare: Model Work Health and Safety Act (Aust) s 83

Right of worker to cease unsafe work

A worker may cease, or refuse to carry out, work if the worker believes that
carrying out the work would expose the worker, or any other person, to a ser-
ious risk to the worker’s or other person’s health or safety arising from an im-
mediate or imminent exposure to a hazard.

A worker may continue to refuse to carry out the work if—

(a) the worker attempts to resolve the matter with the PCBU as soon as
practicable after first refusing to do the work; and

(b)  the matter is not resolved; and

(c) the worker believes on reasonable grounds that carrying out the work
would expose the worker or any other person to a serious risk to the
worker’s or other person’s health or safety arising from an immediate or
imminent exposure to a hazard.

Without limiting subsection (2)(c), reasonable grounds exist if a health and
safety representative has advised the worker that carrying out the work would
expose the worker or any other person to a serious risk to the worker’s or other
person’s health or safety arising from an immediate or imminent exposure to a
hazard.
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A worker who ceases work under subsection (1) must, as soon as practic-
able, notify the PCBU that the worker has ceased work.

Subsection (1) does not authorise a worker to refuse to do work that, because
of its nature, inherently or usually carries an understood risk to the worker’s
health and safety, unless that risk has materially increased beyond the under-
stood risk.

To avoid doubt, nothing in this section limits or affects an employee’s right to
refuse to do work under any other enactment or the general law.

Compare: 1992 No 96 s 28A; Model Work Health and Safety Act (Aust) ss 84, 86

Health and safety representative may direct unsafe work to cease

A health and safety representative may direct a worker who is in a work group
represented by the representative to cease work if the representative reasonably
believes that carrying out the work would expose the worker, or any other per-
son, to a serious risk to the worker’s or other person’s health or safety, arising
from an immediate or imminent exposure to a hazard.

The health and safety representative must not give a direction under subsec-
tion (1) unless the matter is not resolved within a reasonable time after con-
sultation about the matter with the PCBU for whom the workers are carrying
out work.

Despite subsection (2), the health and safety representative may direct the
worker to cease work without carrying out that consultation if the risk is so ser-
ious and immediate or imminent that it is not reasonable to consult before giv-
ing the direction.

The health and safety representative must carry out the consultation as soon as
practicable after giving a direction under subsection (3).

The health and safety representative must immediately inform the PCBU of
any direction given by the health and safety representative to a worker under
subsection (1).

Subsection (1) does not authorise a health and safety representative to give a
direction to a worker to cease work that, because of its nature, inherently or
usually carries an understood risk to health and safety unless the risk has ma-
terially increased beyond the understood risk.

Compare: 1992 No 96 s 28A; Model Work Health and Safety Act (Aust) s 85(1), (2), (4), (5)
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107A Training requirements relating to giving direction to cease work

A health and safety representative must not give a direction to cease work un-
less the representative has—

(a) completed training prescribed by or under regulations; or
(b) previously completed that training when acting as a health and safety

representative for another work group.
Compare: Model Work Health and Safety Act (Aust) s 85(6)

108 Alternative work

(1) If a worker ceases work, the PCBU may direct the worker to carry out alterna-
tive work at the same or another workplace if that work is safe and appropriate
for the worker to carry out until the worker can resume normal duties.

(2) A worker who ceases work must remain available to carry out alternative work
as directed by the PCBU under subsection (1).

(3)  For the purposes of this section, alternative work means,—

(a)  for a worker who is an employee, work within the scope of the person’s
employment agreement:

(b)  for a worker who is not an employee, work within the scope of the work-
er’s contract.

(4) In addition, a worker may agree (but cannot be directed) to do other work that
is safe and appropriate for the worker.

Compare: 1992 No 96 s 28A(6);: Model Work Health and Safety Act (Aust) s 87

109 Regulator may assist to resolve issues relating to cessation of work

(1) The health and safety representative, the PCBU, or the worker may ask the
regulator to assist in resolving the issue relating to the cessation of work.

(2) If the regulator agrees to assist in resolving an issue relating to the cessation of
work. the regulator must provide the assistance as soon as practicable after

agreeing to assist.
Compare: Model Work Health and Safety Act (Aust) s 89

Subpart 6—Prohibition of adverse, coercive, or misleading conduct

110 Meaning of adverse conduct
(1)  For the purposes of this subpart, a person engages in adverse conduct if—
(a)  the person—
(1)  dismisses a worker who is an employee; or
(1) terminates a contract for services with a worker; or

(iii)) refuses or omits to employ or engage any person on work of any
description that is available and for which that person is qualified,
or
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(iv) refuses or omits to offer or afford to the worker the same terms of
employment or engagement, conditions of work, fringe benefits,
or opportunities for training, promotion, and transfer as are made
available to other workers of the same or substantially similar
qualifications, experience, or skills who are employed or engaged
in the same or substantially similar circumstances; or

(v)  subjects the worker to any detriment, in circumstances in which
other workers employed or engaged by the person on work of that
description are not or would not be subjected to such detriment; or

(vi) retires the worker, or requires or causes the worker to retire or re-
sign or terminate a contract for services; or

(b)  the person terminates a commercial arrangement with another person; or

(c)  the person refuses or fails to enter into a commercial arrangement with
another person.

For the purposes of this subpart, a person also engages in adverse conduct if
the person organises to take any action referred to in subsection (1) or threat-
ens to organise or take that action.

For the purposes of subsection (1)(a)(v), detriment includes anything that
has a detrimental effect on the worker’s employment or engagement, job per-
formance, or job satisfaction.

Compare: Model Work Health and Safety Act (Aust) s 105

Meaning of prohibited health and safety reason

For the purposes of this subpart, adverse conduct is engaged in for a prohibi-
ted health and safety reason if it is engaged in because the worker or pro-
spective worker or the person referred to in section 110(1)(b) or (c) (as the
case requires)—

(a) is, has been, or proposes to be a health and safety representative or a
member of a health and safety committee; or

(b)  undertakes, has undertaken, or proposes to undertake another role under
this Act; or

(c) performs, has performed, or proposes to perform a function—

(i)  as a health and safety representative or as a member of a health
and safety committee; or

(1)  under this Act; or
(i11)  under this Act in a particular way; or

(d)  refrains from, has refrained from, or proposes to refrain from performing
a function under this Act or under this Act in a particular way; or

(e) exercises, has exercised, or proposes to exercise a power—

(1)  as a health and safety representative; or
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(i1)  under this Act; or
(ii1))  under this Act in a particular way; or

(f)  refrains from, has refrained from, or proposes to refrain from exercising
a power under this Act or under this Act in a particular way; or

(g) assists, has assisted, or proposes to assist, or gives, has given, or propo-
ses to give, any information to any person performing a function or exer-
cising a power under this Act; or

(h) raises, has raised, or proposes to raise an issue or concern about health
and safety with—

(i) the PCBU; or

(i1)  the regulator or an inspector; or

(iii)) a worker’s representative; or

(iv) another worker; or

(v)  ahealth and safety representative; or

(vi) amember of a health and safety committee; or

(vii) any other person who has a duty under this Act in relation to the
matter; or

(viil) any other person performing a function or exercising a power
under this Act; or

(i)  is involved in, has been involved in, or proposes to be involved in re-
solving a health and safety issue under this Act; or

(j)  is taking action, has taken action, or proposes to take action to seek com-
pliance by any person with any duty or obligation under this Act; or

(k)  has ceased work under section 106 or 107.
Compare: Model Work Health and Safety Act (Aust) s 106

Prohibition on adverse conduct

A person must not engage in adverse conduct for a prohibited health and safety
reason.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $100,000:
(b) for any other person, to a fine not exceeding $500,000.

However, a person commits an offence under subsection (1) only if the pro-
hibited health and safety reason was the dominant reason for the adverse con-
duct.

Compare: Model Work Health and Safety Act (Aust) s 104

10

15

20

25

30

35



Health and Safety Reform Bill Part3cl 114

113

(M

2

114

(M

2

3)

“)

Prohibition on requesting, instructing, inducing, encouraging, authorising,
or assisting adverse conduct

A person must not request, instruct, induce, encourage, authorise, or assist an-
other person to engage in adverse conduct in contravention of section 112.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $100,000:

(b) for any other person, to a fine not exceeding $500,000.
Compare: Model Work Health and Safety Act (Aust) s 107

Prohibition on coercion or inducement

A person must not organise or take, or threaten to organise or take, any action
against another person with intent to coerce or induce the other person, or a
third person,—

(a)  to perform or not to perform, or to propose to perform or not to perform,
a function under this Act or a function under this Act in a particular way;
or

(b)  to exercise or not to exercise, or propose to exercise or not to exercise, a
power under this Act or a power under this Act in a particular way; or

(c)  to refrain from seeking, or continuing to undertake, a role under this Act.

For the purposes of subsection (1), the following are not to be treated as an
action with intent to coerce or induce a person:

(a) areasonable direction given by a constable:

(b) a reasonable direction given by an emergency services worker in an
emergency.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $100,000:
(b) for any other person, to a fine not exceeding $500,000.
In this section,—

emergency services worker includes a person who has a legal duty (under any
enactment, employment agreement, other binding agreement or arrangement,
or other source) to, at the scene of an emergency, provide 1 or more of the fol-
lowing services:

(a) ambulance services, first aid, or medical or paramedical care:

(b)  services provided by or on behalf of a fire brigade (within the meaning
of section 2(1) of the Fire Service Act 1975) to save life or property
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organise or take, or threaten to organise or take, any action against a per-
son includes not taking a particular action or threatening not to take a particular
action in relation to that person.

Compare: Model Work Health and Safety Act (Aust) s 108

Misrepresentation

A person must not knowingly or recklessly make a false or misleading repre-
sentation to another person about that other person’s—

(a)  rights or obligations under this Act; or

(b) ability to initiate, or participate in, a process or proceedings under this
Act; or

(c) ability to make a complaint or an inquiry to a person or body empowered
under this Act to seek compliance with this Act.

Subsection (1) does not apply if the person to whom the representation is
made would not be expected to rely on it.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $100,000:

(b) for any other person, to a fine not exceeding $500,000.
Compare: Model Work Health and Safety Act (Aust) s=+=6_109

Proof of adverse conduct

This section applies if, in proceedings for an offence of contravening section
112 or 113, the prosecution—

(a)  proves that adverse conduct was engaged in; and

(b) proves that a prohibited health and safety reason existed at the time the
adverse conduct was engaged in; and

(c) adduces evidence that the adverse conduct was engaged in for a prohibi-
ted health and safety reason.

The prohibited health and safety reason alleged for the adverse conduct is pre-
sumed to be the dominant reason for that conduct unless the defendant proves
that the reason was not the dominant reason for the conduct.

Compare: Model Work Health and Safety Act (Aust) s 110(1), (2)
Civil proceedings in relation to adverse or coercive conduct
Civil proceedings in relation to engaging in or inducing adverse or coer-

cive conduct

An eligible person may apply to a District Court for 1 or more orders specified
in subsection (2) in relation to a person who has—

(a) engaged in adverse conduct for a prohibited health and safety reason; or
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(b)  requested, instructed, induced, encouraged, authorised, or assisted anoth-
er person to engage in adverse conduct for a prohibited health and safety
reason; or

(c) breached section 114 (which relates to the prohibition on coercion or
inducement).

The orders are—

(a) an injunction restraining the person from engaging in conduct described
in subsection (1); or

(b)  for conduct referred to in subsection (1)(a) or (b), an order that the
person pay compensation that the court considers appropriate to the per-
son who was the subject of the adverse conduct; or

(c) any other order that the court considers appropriate.

The court may grant an interim injunction restraining a person from engaging
in conduct described in subsection (1) if, in its opinion, it is desirable to do
SO.

For the purposes of this section, a person may be found to have engaged in ad-
verse conduct for a prohibited health and safety reason only if a prohibited
health and safety reason was a substantial reason for the conduct.

For the purposes of this section, eligible person means—

(a) a person affected by conduct described in subsection (1), or the per-
son’s representative; but

(b)  does not include an employee (or that employee’s representative) in rela-
tion to conduct of that employee’s employer or former employer.
Compare: Model Work Health and Safety Act (Aust) s 112

Procedure for civil proceedings for adverse conduct

A proceeding brought under section 117 must be commenced not more than
1 year after the date on which the action or conduct occurred or came to the
notice of the eligible person, whichever is the later.

In a proceeding under section 117 in relation to conduct referred to in sec-
tion 117(1)(a) or (b), if a prohibited health and safety reason is alleged for
adverse conduct, that reason is presumed to be a substantial reason for that con-
duct unless the defendant proves, on the balance of probabilities, that the rea-
son was not a substantial reason for the conduct.

It is a defence to a proceeding under section 117 in relation to conduct refer-
red to in section 117(1)(a) or (b) if the defendant proves that—

(a)  the conduct was reasonable in the circumstances; and

(b)  a substantial reason for the conduct was to comply with relevant health
and safety legislation.

Compare: Model Work Health and Safety Act (Aust) s 113
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General provisions

General provisions

Subject to subsections (2) and (3), the bringing of a prosecution under sec-
tion 112, 113, or 114 does not prevent, in respect of the same conduct,—

(a) the bringing of a civil proceeding under section 117; or

(b) the raising of a personal grievance under the Employment Relations Act
2000.

If a District Court orders reparation to be paid under the Sentencing Act 2002
following conviction of a person under section 112, 113, or 114,—

(a)  the court may not order compensation to be payable in respect of the
same losses in a civil proceeding under section 117:

(b) the Employment Relations Authority or Employment Court may not
order compensation to be payable in respect of the same losses in rela-
tion to a personal grievance under the Employment Relations Act 2000.

If, in respect of an action referred to in subsection (1)(a) or (b), the court or
the Employment Relations Authority or Employment Court orders compensa-
tion to be payable for the conduct, the same losses cannot be the subject of an
order of reparation under the Sentencing Act 2002.

Compare: Model Work Health and Safety Act (Aust) s 114

Subpart 7—Issue resolution

Resolution of work health and safety issues

If an issue about work health and safety arises at a workplace, the parties to the
issue (including any representative of the parties) must make reasonable efforts
to achieve a timely, final, and effective resolution of the issue-tr-aeeerdanee

Compare: Model Work Health and Safety Act (Aust) se=s 81

Regulator may appoint inspector to assist parties in resolving issue

This section applies if a work health and safety issue has not been resolved af-
ter reasonable efforts have been made under section 120 to achieve a reso-
lution of the issue.

A party to the issue may ask the regulator to appoint an inspector to assist the
parties in resolving the issue.

Fhe-If the regulator agrees to appoint an inspector, the inspector may, after pro-
viding assistance to the parties in accordance with subsection (2), decide the

issue if it is of a type specified in regulations.
Compare: Model Work Health and Safety Act (Aust) s 82(1), (2)
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Part 4
Enforcement and other matters

Meaning of notice
In this Part, notice, unless the context otherwise requires,—
(a) means the following notices issued under this Act:

(1)  an improvement notice:

(1)  a prohibition notice:

(iii)) a non-disturbance notice:

(iv)  a suspension notice:

(b) includes a subsequent notice.
Subpart —Enforcement measures

Improvement notices

Power to issue improvement notices

This section applies if an inspector reasonably believes that a person—
(a) is contravening a provision of this Act or regulations; or

(b)  islikely to contravene this Act or regulations.

The inspector may issue an improvement notice requiring the person to—
(a) remedy the contravention; or

(b) prevent a likely contravention from occurring; or

(c) remedy the things or activities causing the contravention or likely to
cause a contravention.

Compare: 1992 No 96 s 39(1). (2): Model Work Health and Safety Act (Aust) s 191

Content of improvement notices

An improvement notice must state—

(a)  that the inspector believes the person—
(1)  1is contravening a provision of this Act or regulations; or
(i1)  is likely to contravene this Act or regulations; and

(b) the provision the inspector believes is being, or is likely to be, contra-
vened; and

(c)  briefly, how the provision is being, or is likely to be, contravened; and
(d)  #ke-areasonable period within which the person is required to remedy—

(i)  the contravention or likely contravention; or
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(i1)  the things or activities causing the contravention or likely to cause
a contravention.

An improvement notice may include recommendations concerning—

(a)  the measures that could be taken to remedy the contravention, or prevent
the likely contravention, to which the notice relates; or

(b) the things or activities causing the contravention, or likely to cause a
contravention, to which the notice relates.

Compare: 1992 No 96 s 39(3). (4); Model Work Health and Safety Act (Aust) s 192

Compliance with improvement notice

A person who has been issued with an improvement notice must comply with
the notice within the period specified in the notice.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a) for an individual, to a fine not exceeding $50,000:
(b)  for any other person, to a fine not exceeding $250,000.

It is not an offence to fail to comply with recommendations in an improvement
notice.

Compare: 1992 No 96 s 39(5); Model Work Health and Safety Act (Aust) s 193

Extension of time for compliance with improvement notices
This section applies if a person has been issued with an improvement notice.

An inspector may, by written notice given to the person, extend the compliance
period for the improvement notice.

However, the inspector may extend the compliance period only if the period
has not ended.

In this section, compliance period—

(@) means the period stated in the improvement notice under section
125(1); and

(b)  includes any extension of that period under this section.
Compare: Model Work Health and Safety Act (Aust) s 194

Prohibition notices

Power to issue prohibition notice
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This section applies if,—

(a)

an inspector reasonably believes that—

@

(ii)

an_activity is occurring at a workplace that involves or will in-
volve a serious risk to the health or safety of a person arising from
an immediate or imminent exposure to a hazard: or

an activity may occur at a workplace that, if it occurs, will involve
a serious risk to the health or safety of a person arising from an
immediate or imminent exposure to a hazard: or

in respect of any workplace, plant or substance, or work that is required

to be authorised under subpart 1A of Part 5 or a mining operation (as

defined in clause 2 of Schedule 2). an inspector—

@

(ii)

believes that there is a serious risk to the health and safety of any
person because of a failure to comply with this Act or regulations;
or

believes on reasonable grounds that it is likely that a person will
fail to comply with this Act or regulations, and that failure would
be likely to cause a serious risk to the health and safety of any per-
son.

The inspector may give a person who has control over the matter or activity a
direction prohibiting the carrying on of the matter or activity, or the carrying on
of the matter or activity in a specified way, until an inspector is satisfied that
the matter or activity that gives or will give rise to the risk has been remedied.

The direction may be given orally, but must be confirmed by written notice (a
prohibition notice) issued to the person as soon as practicable.

Compare: 1992 No 96 s 41(1); Model Work Health and Safety Act (Aust) s 195
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Content of prohibition notice
A prohibition notice must—

(a) state that the inspector believes that grounds for the issue of the prohib-
ition notice exist and the basis for that belief; and

(b)  describe briefly the matter or activity that the inspector believes gives
rise or will give rise to the risk; and

(c) in_respect of a notice to which section 127(1)(b) applies, specify the
provision of this Act or regulations that the inspector believes is being,
or is likely to be, contravened by that matter or activity.

A prohibition notice may include recommendations on the measures that could
be taken to remedy the risk, activities, or matters to which the notice relates, or
the contravention or likely contravention referred to in subsection (1)(c).

Without limiting section 127, a prohibition notice that prohibits the carrying
on of an activity in a specified way may do so by specifying 1 or more of the
following:

(a) aworkplace, or part of a workplace, at which the activity is not to be car-
ried out:

(b)  anything that is not to be used in connection with the activity:

(c) any procedure that is not to be followed in connection with the activity.
Compare: 1992 No 96 s 41(2). (4); Model Work Health and Safety Act (Aust) s 196

Compliance with prohibition notice

A person to whom a direction is given under section 127(2) or to whom a
prohibition notice is issued must comply with the direction or notice.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $100,000:
(b)  for any other person, to a fine not exceeding $500,000.

It is not an offence to fail to comply with recommendations in a prohibition no-
tice.

Compare: 1992 No 96 s 43: Model Work Health and Safety Act (Aust) s 197
Non-disturbance notices

Power to issue non-disturbance notice

An inspector may issue a non-disturbance notice to a-persen—wih-menagernent
et-eentret-of PCBU who manages or controls a workplace if the inspector rea-

sonably believes that it is necessary to do so to facilitate the exercise of his or
her compliance powers.

Compare: Model Work Health and Safety Act (Aust) s 198
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Content of non-disturbance notice
A non-disturbance notice may require a person to—

(a)  preserve the site at which a notifiable event has occurred for a specified
period; or

(b) prevent the disturbance of a particular site (including the operation of
plant) in other circumstances for a specified period that is reasonable in
the circumstances.

A non-disturbance notice must specify the period (not exceeding 7 days) for
which it applies and set out—

(a)  the obligations of the person to whom the notice is issued; and

(b)  the measures to be taken to preserve a site or prevent the disturbance of a
site; and

(c)  the penalty for contravening the notice.

In subsection (1), a reference to a site includes any plant, substance, struc-
ture, or thing associated with the site.

A non-disturbance notice does not prevent any action—
(a)  to assist an injured person; or
(b)  toremove a deceased person; or

(c) that is essential to make the site safe or to prevent a further notifiable
event; or

(d) done by, or under direction of, a constable_acting in the execution of his
or her duties; or

(e)  for which an inspector or the regulator has given permission.
Compare: Model Work Health and Safety Act (Aust) s 199

Compliance with non-disturbance notice

A person must not, without reasonable excuse, refuse or fail to comply with a
non-disturbance notice issued to the person.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a) for an individual, to a fine not exceeding $50,000:

(b) for any other person, to a fine not exceeding $250,000.
Compare: Model Work Health and Safety Act (Aust) s 200

Issue of subsequent non-disturbance notices

If an inspector considers it necessary to do so, he or she may issue 1 or more
subsequent non-disturbance notices to a person, whether before or after the ex-
piry of the previous notice.
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A subsequent non-disturbance notice issued under subsection (1) must com-
ply with section 131 (which deals with the content of non-disturbance noti-
ces).

Compare: Model Work Health and Safety Act (Aust) s 201

General provisions

General provisions relating to notices
A notice must be in writing.

A notice may be addressed to any person under the person’s legal name or usu-
al business name or style.

Compare: 1992 No 96 s 44: Model Work Health and Safety Act (Aust) s 203

————————————

Changes to notice by inspector

An inspector or a health and safety medical practitioner (as the case may be)
may make minor changes to a notice—

(a)  for clarification; or
(b)  to correct errors or references; or

(c) to reflect changes of address or other circumstances.
Compare: Model Work Health and Safety Act (Aust) s 206

Regulator may vary or cancel notice

Except as provided in section 135, a notice issued by an inspector or a health
and safety medical practitioner may be varied or cancelled only by the regula-
tor.

Compare: Model Work Health and Safety Act (Aust) s 207

Formal irregularities or defects in notice

A notice is not invalid merely because of—

(a) any defect, irregularity, omission, or want of form in the notice unless
the defect, irregularity, omission, or want of form causes or is likely to
cause telfasttee_a miscarriage of justice; or

(b)  a failure to use the correct name of the person to whom the notice is is-
sued if the notice sufficiently identifies the person and is issued er-grren
to the person in accordance with section 138.

Compare: +392-Ne-06-s44=Model Work Health and Safety Act (Aust) s 208

Issue-and-giving of notice
A notice may be issued-eg+ves to a person—

(a) by delivering it personally to the person or sending it by post, fax, or
electronic transmission to the person’s usual or last known place of resi-
dence or business; or
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(b) by leaving it for the person at the person’s usual or last known place of
residence or business with a person who appears to be 16 years or over
and who appears to reside or work there; or

(c) by leaving it for the person at the workplace to which the notice relates

with a person who is or appears to be-the-person—with-menagerment-of
eentret in charge of the workplace; or

(d) in a prescribed manner.

Regulations may prescribe the steps a person to whom a notice is issued must
take to bring it to the attention of other persons.

Compare: 1992 No 96 ss 40, 42; Model Work Health and Safety Act (Aust) s 209

Display of notice_at workplace by person issued with notice

A person to whom a notice (other than a suspension notice) is issued must, as
soon as tbte_practicable, display a copy of the notice in a prominent place
at or near the workplace, or part of the workplace, at which work is being car-
ried out that is affected by the notice.

A person must not intentionally remove, destroy, damage, or deface a notice
displayed under subsection (1) while the notice is in force.

A person who contravenes subsection (1) or (2) commits an offence and is
liable on conviction,—

(a) for an individual, to a fine not exceeding $5,000:

(b)  for any other person, to a fine not exceeding $25,000.
Compare: Model Work Health and Safety Act (Aust) s 210

Inspector may display notice

An inspector who issues a notice under section 138 may, either before or af-
ter issuing the notice, display a copy of the notice in a prominent place at or
near the workplace, or part of the workplace, at which the work is being carried
out that is affected by the notice.

A person must not intentionally remove, destroy, damage. or deface a notice
displayed under subsection (1) while the notice is in force.

A person who contravenes subsection (2) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $5.000:

(b) for any other person, to a fine not exceeding $25.000.

Compare: 1996 No 96 s 42(1)
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Subpart 2—Remedial action

When regulator may carry out remedial action

This section applies if a person to whom a prohibition notice is issued fails to
take reasonable steps to comply with the notice.

The regulator may take any remedial action it believes reasonable to make the
workplace or situation safe after giving written notice to the person to whom
the prohibition notice was issued of—

(a)  the regulator’s intention to take that action; and

(b)  the person’s liability for the costs of that action.
Compare: Model Work Health and Safety Act (Aust) s 211

Power of regulator to take other remedial action
This section applies if the regulator reasonably believes that—
(a)  circumstances in which a prohibition notice can be issued exist; and

(b)  aprohibition notice cannot be issued at a workplace because, after taking

reasonable steps, the person-with-menesement-or-eontrolef to whom the
notice could be issued sre-wetleptaee-cannot be found.

The regulator may take any remedial action necessary to make the workplace
safe.

Compare: Model Work Health and Safety Act (Aust) s 212

Costs of remedial or other action

The regulator may recover as a debt due to the regulator the reasonable costs of
any remedial action taken under—

(a) section 140 from the person to whom a prohibition notice is issued; or

(b) section 141 from any person to whom a prohibition notice could have
been issued in relation to the matter.

Compare: Model Work Health and Safety Act (Aust) s 213

Subpart 3—Orderretatingte-Civil proceedings for non-compliance with

143
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2
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notices

Orderrelating-te-Civil proceedings relating to non-compliance with notice
On an application by the regulator, a District Court may make an order—

(a)  compelling a person to comply with a notice; or
(b)  restraining a person from contravening a notice.
The court may make an order—

(a) under subsection (1)(a) if it is satisfied that the person has refused or
failed to comply with a notice:
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(b) under subsection (1)(b) if it is satisfied that the person has contra-
vened, is contravening, or is likely to contravene a notice.

The court may make an order under subsection (1)—

(a)  whether or not proceedings have been brought for an offence against this
Act or regulations in connection with any matter in relation to which the
notice was issued; and

(b)  whether or not the compliance period for the notice has expired.

Compare: Model Work Health and Safety Act (Aust) s 215

Subpart 4—Enforceable undertakings

Regulator may accept enforceable undertakings

The regulator may accept an enforceable undertaking given by a person in writ-
ing in connection with a matter relating to a contravention or an alleged contra-
vention by the person of this Act or regulations.

The regulator-sreF_must not accept an enforceable undertaking under subsec-
tion (1) if the regulator believes that the contravention or alleged contraven-
tion would amount to an offence against section 42.

The giving of an enforceable undertaking does not constitute an admission of
guilt by the person giving it in relation to the contravention or alleged contra-
vention to which the undertaking relates.

Compare: Model Work Health and Safety Act (Aust) s 216

Notice of decision and reasons for decision

The regulator must give the person seeking to make an enforceable undertaking
written notice of—

(a) its decision to accept or reject the undertaking; and
(b)  the reasons for the decision.

The regulator must publish, on an Internet site maintained by or on behalf of
the regulator, notice of a decision to accept an enforceable undertaking and the
reasons for that decision.

Compare: Model Work Health and Safety Act (Aust) s 217

When enforceable undertaking is enforceable

An enforceable undertaking takes effect and becomes enforceable when the
regulator’s decision to accept the undertaking is given to the person who made
the undertaking, or at any later date specified by the regulator.

Compare: Model Work Health and Safety Act (Aust) s 218

Compliance with enforceable undertaking

A person must not contravene an enforceable undertaking given by that person
that is in force.
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A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $50,000:

(b) for any other person, to a fine not exceeding $250,000.
Compare: Model Work Health and Safety Act (Aust) s 219

Contravention of enforceable undertaking

The regulator may apply to a District Court for an order if a person contravenes
an enforceable undertaking.

If the court is satisfied that the person who made the enforceable undertaking

has contravened the undertaking, the court;tedditronte-rmpeostae-any-perattys

may make 1 or both of the following orders:
(a)  an order directing the person to comply with the undertaking:
(b)  an order discharging the undertaking.

In addition to the orders referred to in subsection (2), the court may make
any other order that the court considers appropriate in the circumstances, in-
cluding orders directing the person to pay to the regulator—

(a)  the costs of the proceedings; and

(b)  the reasonable costs of the regulator in monitoring compliance with the
enforceable undertaking in the future.

This section does not prevent proceedings being brought for the contravention
or alleged contravention of this Act or regulations to which the enforceable
undertaking relates.

Compare: Model Work Health and Safety Act (Aust) s 220

Withdrawal or variation of enforceable undertaking

A person who has given an enforceable undertaking may at any time, with the
written agreement of the regulator,—

(a)  withdraw the undertaking; or
(b)  vary the undertaking.

However, the provisions of the undertaking cannot be varied to provide for a
different alleged contravention of this Act or regulations.

The regulator must publish on an Internet site maintained by or on behalf of the
regulator notice of the withdrawal or variation of an enforceable undertaking.

Compare: Model Work Health and Safety Act (Aust) s 221
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Proceedings for alleged contravention

Subject to this section, no proceedings_(whether civil or criminal) for a contra-
vention or an alleged contravention of this Act or regulations may be brought
against a person if an enforceable undertaking is in effect in relation to that
contravention.

No proceedings may be brought for a contravention or an alleged contravention
of this Act or regulations against a person who—

(a) has made an enforceable undertaking in relation to that contravention;
and

(b)  has completely discharged the enforceable undertaking.

The regulator may accept an enforceable undertaking in relation to a contra-
vention or an alleged contravention before proceedings in relation to that
contravention have been completed.

If the regulator accepts an enforceable undertaking before the proceedings are
completed, the regulator must take all reasonable steps to have the proceedings

discontinued as soon as-pesstbte_practicable.
Compare: Model Work Health and Safety Act (Aust) s 222

Subpart 5—Reviews and appeals

Interpretation
In this subpart, unless the context otherwise requires,—
appealable decision means any of the following:

(a) areviewable decision, but only if that decision has been subject to inter-
nal review and the regulator has made a decision on the review:

(b) a decision made by the regulator to issue a notice (including a subse-
quent notice):

(c) adecision made by the regulator to cancel or vary a notice:

(d) a decision made by the regulator to extend the time to comply with an
improvement notice:

(da) a decision made by the regulator to stay the operation of a decision to
issue a notice:

(e) a decision made by the regulator of a type prescribed by regulations for
the purposes of this section

eligible person, in relation to an appealable decision or a reviewable decision,
means a person affected by the decision or that person’s representative

reviewable decision means a decision made by an inspector—
(a)  toissue a notice (including a subsequent notice) under this Act; or

(b)  to extend the time to comply with an improvement notice; or
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(c) under section 104 in respect of a provisional improvement notice; or

(d) ofatype prescribed by regulations for the purposes of this section.
Internal review

Application for internal review

An eligible person in relation to a reviewable decision may apply to the regula-
tor for review (an internal review) of the decision within—

(a)  the specified time after the day on which the decision first came to the
eligible person’s notice; or

(b) any longer period that the regulator allows.

The application must be made in the manner and form required by the regula-
tor.

For the purposes of this section, the specified time is,—

(a)  for a decision to issue an improvement notice, the period specified in the
notice for compliance with the notice or 14 days, whichever is the lesser;
and

(b)  in any other case, 14 days.
Compare: Model Work Health and Safety Act (Aust) s 224

Decision of regulator

The regulator must review the reviewable decision and make a decision—
(a) as soon as-isreasenably practicable; and

(b)  within 14 days after the application for internal review is received.

However, the individual who made the reviewable decision must not review the
decision.

The regulator’s decision may—
(a)  confirm or vary the reviewable decision; or
(b)  set aside the reviewable decision; or

(c) set aside the reviewable decision and substitute another decision that the
regulator considers appropriate.

The regulator may seek further information from the applicant, and, if it
does,—

(a)  the period specified in subsection (1)(b) ceases to run until the appli-
cant provides the information to the regulator; and

(b)  the applicant must provide the information within the period (not less
than 7 days) specified by the regulator in the request for information.
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If the applicant does not provide the further information within the required
time, the regulator may make a decision on the internal review on the basis of
the information held by the regulator.

If the reviewable decision is not varied or set aside within the period specified
in subsection (1)(b), the decision is to be treated as having been confirmed
by the regulator.

Compare: Model Work Health and Safety Act (Aust) ss 225, 226

Notice of decision on internal review

As soon as practicable after-en—tternat-review-ef-a-deetston_making a decision
in accordance with section 153, the regulator must give the applicant in writ-
ing—

(a)  the decision on the internal review; and

(b)  the reasons for the decision.
Compare: Model Work Health and Safety Act (Aust) s 227

Stay of reviewable decision on internal review

If an application is made for an internal review of a decision to issue a notice,
the regulator may stay the operation of the decision.

The regulator may stay the operation of a decision—
(a)  on the regulator’s own initiative; or
(b)  on the application of the applicant for review.

The regulator must make a decision on an application for a stay within 3 work-
ing days after the regulator receives the application.

If the regulator has not made a decision on an application under subsection
(2)(b) within the time set out in subsection (3), the regulator is to be treated
as having made a decision to grant a stay.

A stay of the operation of a decision pending a decision on an internal review
continues until the reviewer has made a decision on the review.
Compare: Model Work Health and Safety Act (Aust) s 228

Appeal to District Court

Application for appeal

An eligible person may appeal to a District Court against an appealable deci-
sion on the grounds that it is unreasonable.

The appeal must be lodged within 14 days after the day on which the appeala-
ble decision first came to the eligible person’s notice.

On an appeal under subsection (1), the court must inquire into the decision
and may—

(a)  confirm or vary the decision; or

101

10

15

20

25

30

35



Part 4 cl 157 Health and Safety Reform Bill

157

158

(M

2

159
(D

2

3)

“)

102

(b)  set aside the decision; or

(c) set aside the decision and substitute another decision that the court con-
siders appropriate.
Compare: 1992 No 96 s 46; Model Work Health and Safety Act (Aust) s 229

Subpart 6—Infringement offences

Interpretation
In this subpart,—

infringement fee, in relation to an infringement offence, means the infringe-
ment fee for the offence prescribed for the purposes of this section in regula-
tions

infringement offence means an offence against this Act (except an offence
against section 42, 43, or 44) or regulations that is declared by regulations
to be an infringement offence for the purposes of this Act.

Proceedings for infringement offence

A person who is alleged to have committed an infringement offence may
either—

(a)  be proceeded against by the filing of a charging document under section
14 of the Criminal Procedure Act 2011; or

(b)  be served with an infringement notice under section 159.

Proceedings commenced in the way described in subsection (1)(a) do not re-
quire the leave of a District Court Judge or Registrar under section 21(1)(a) of
the Summary Proceedings Act 1957.

Infringement notices

The regulator may issue an infringement notice to a person if the regulator be-
lieves on reasonable grounds that the person is committing, or has committed,
an infringement offence.

The regulator may deliver the infringement notice (or a copy of it) in person to
the person alleged to have committed an infringement offence or send the no-
tice by post addressed to that person’s last known place of residence or busi-
ness.

An infringement notice (or a copy of it) sent by post to a person under subsec-
tion (2) is to be treated as having been served on that person when it was pos-
ted.

An infringement notice must be in the prescribed form and must contain the
following particulars:

(a)  such details of the alleged infringement offence as are sufficient fairly to
inform a person of the time, place, and nature of the alleged offence; and
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(b)  the amount of the infringement fee; and
(c)  the address of the place at which the infringement fee may be paid; and
(d) the time within which the infringement fee must be paid; and

(e) asummary of the provisions of section 21(10) of the Summary Proceed-
ings Act 1957; and

(f)  a statement that the person served with the notice has a right to request a
hearing; and

(g) a statement of what will happen if the person served with the notice nei-
ther pays the infringement fee nor requests a hearing; and

(h)  any other particulars that may be prescribed.

If an infringement notice has been issued under this section, the procedure
under section 21 of the Summary Proceedings Act 1957 may be used in respect
of the offence to which the infringement notice relates and, in that case, the
provisions of that section apply with all necessary modifications.

Compare: 1992 No 96 ss 56B(1)(a), S6E(2)(5)

Revocation of infringement notice

The regulator may revoke an infringement notice issued under section 159
before the infringement fee is paid; or an order for payment of a fine is made or
deemed to be made by a court under section 21 of the Summary Proceedings
Act 1957.

An infringement notice is revoked by giving written notice to the person to
whom it was issued that the notice is revoked.

Compare: 1992 No 96 s 56B(2). (3)

Payment of infringement fees

All infringement fees paid in respect of infringement offences must be paid in-
to a Crown Bank Account.

Compare: 1992 No 96 s 56G

Subpart 7—+egal-Criminal proceedings
Hterpretation-Meaning of enforcement action

In this subpart, unless the context otherwise requires,—

enforcement action means,—

(a) in relation to the regulator, the filing of a charging document under sec-
tion 14 of the Criminal Procedure Act 2011 or the issuing of an infringe-
ment notice in respect of an offence under this Act:

(b)  in relation to a person other than the regulator, the filing of a charging
document under section 14 of the Criminal Procedure Act 2011 in re-
spect of an offence under this Act,

103

10

15

20

25

30

35



Part4 cl 163 Health and Safety Reform Bill

163

(M

2

164
(1

165
(1)

104

Person may notify regulator of interest in knowing of enforcement action
taken by regulator

A person may notify the regulator in the-presertbed-meanner manner determined

by the regulator that the person has an interest in knowing whether a particular
matter incident, situation, or set of circumstances has been, is, or is to be sub-
ject to the taking of enforcement action by the regulator.

If the regulator receives a notification under subsection (1), the regulator
must—

(a)  establish whether—

(i) it or any other regulator has made a decision to take any enforce-
ment action in respect of the-metter_incident, situation, or set of
circumstances; or

(i)  any regulatory agency has made a decision to take prosecution ac-
tion in respect of the same incident, situation, or set of circum-
stances; and

(b) notify the person in writing of that decision, but not the reasons for the
decision.

Compare: 1992 No 96 s 54

Prosecutions_by regulator

Subject to-this-seetton-and section 165, preeeedings-a prosecution for an of-
fence egatst-under this Act may be brought only by the regulator.

Compare: 1992 No 96 s 54A

Private prosecutions

A person other than the regulator may file a charging document in respect of an
offence under this Act if—
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(a)  the regulator has not taken, and does not intend to take, enforcement ac-
tion against any person in respect of the same incident, situation, or set

of circumstances; and

(b) aregulatory agency has not taken, and does not intend to take. prosecu-
tion action under any other Act against any person in respect of the same
incident, situation, or set of circumstances; and

(c) any person has received notification from the regulator under section
163(2)(b) that neither the regulator nor a regulatory agency—

(i)  has taken enforcement action or prosecution action against any

posstble-defendantinrespeet-of-the-sarme-matter person in respect

of the same incident, situation, or set of circumstances; and

(i1))  will take any enforcement action or prosecution action.
For the purposes of subsection (1). if the regulator or a regulatory agency is

2

unable to take enforcement action or prosecution action against any person in
respect of the same incident, situation, or set of circumstances because the per-
son is dead, the regulator or regulatory agency (as the case may be) must be
treated as intending to take enforcement action or prosecution action.

Despite subsection (1)(b), a person other than the regulator may file a charg-
ing document even though a regulatory agency has taken_or_intends to take
prosecution action if—

(a)  the person has leave of the court; and

&) . . Liodmwithe

(b)  the person has received notification from the regulator under section
163(2)(b) that the regulator has made a decision not to take enforcement
action in respect of the same incident, situation, or set of circumstances.

If a person applies for leave under subsection (2)(a). the Registrar must refer

the matter to a District Court Judge for a direction that the person proposing to
commence the proceeding file formal statements, and the exhibits referred to in
those statements, that form the evidence that the person proposes to call at trial,
or such part of that evidence that the person considers is sufficient to justify a
trial.

Section 26(2) to (5) of the Criminal Procedure Act 2011 applies to an applica-
tion for leave under subsection (2)(a) with the following modifications:

(a) acreference to accepting a charging document for filing must be read as if
it were a reference to granting leave:

(b) in determining whether the proposed prosecution is an abuse of process
in accordance with section 26(3)(b) of that Act, the Judge must take into
account—

(1)  whether allowing the proposed prosecution to proceed would be
consistent with the purpose of this Act; and
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(i1)  whether the proposed prosecution is in the public interest.
Compare: 1992 No 96 s 54A(2). (3)

Continuing or repeated matters

Nothing in this Act prevents the regulator or another person from taking en-
forcement action in respect of-e=metter an incident, situation, or set of circum-
stances despite enforcement action having been taken in respect of-the-meatter
that incident, situation, or set of circumstances, if the-metter incident, situation,
or set of circumstances is continuing or repeated.

Compare: 1992 No 96 s 54E

Limitation periods for prosecutions

Limitation period for prosecutions brought by regulator

Despite section 25 of the Criminal Procedure Act 2011, proceedings for an of-
fence under this Act may be brought by the regulator within the latest of the
following periods to occur:

(a)  within 12 months after the date on which the incident, situation, or set of

circumstances to which the offence relates first became known, or ought
reasonably to have become known, to the regulator:
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within 6 months after the date on which a coroner completes and signs a
certificate of findings under section 94 of the Coroners Act 2006 if it ap-

ears from the certificate of findings (or the proceedings of an inquiry)
that an offence has been committed under this Act:

if an enforceable undertaking has been given in relation to the offence,
within 6 months after—
(1)  the enforceable undertaking is contravened; or

(i1) it comes to the notice of the regulator that the enforceable under-
taking has been contravened; or

iii) the regulator has agreed under section 149 to the withdrawal of
the enforceable undertaking.

(2) Subsection (1)(a) is subject to section 167A.

Compare: 1992 No 96 s 54B; Model Work Health and Safety Act (Aust) s 232

167A Extension of time if regulator needs longer to decide whether to bring

prosecution
(1)  This section applies if the regulator considers that it will not be able to file a

charging document by the end of the 12 month period specified in section
167(1)(a).
(2) The District Court may, on application by the regulator made before the end of

the 12 month period specified in section 167(1)(a). extend the time available
for filing a charging document for a further period not exceeding 12 months
from the expiry of the 12 month specified in section 167(1)(a).

(3)  The court must not grant an extension under subsection (2) unless it is satis-

fied that—

(a)  the regulator reasonably requires longer than the 12 month period to de-
cide whether to file a charging document; and

(b) the reason for requiring the longer period is that the investigation of the
events and issues surrounding the alleged offence is complex or time
consuming; and

(c) itis in the public interest in the circumstances that a charging document
is able to be filed after the 12 month period expires; and

(d) filing the charging document after the 12 month period expires will not
unfairly prejudice the proposed defendant in defending the charge.

(4)  The court must give the following persons an opportunity to be heard:

(a)  the regulator:

(b)  the proposed defendant:

(c) any other person who has an interest in whether or not a charging docu-

ment should be filed, being a person described in section 163(1).

Compare: 1992 No 96 s 54D

107

15

20

25

30

35



Part4 cl 167B Health and Safety Reform Bill

167B

168

169
(D

2

108

Limitation period for private prosecutions

Despite section 25 of the Criminal Procedure Act 2011, proceedings for an of-
fence against this Act may be brought by a person other than the regulator
within the latest of the following periods to occur:

(a) within 2 vyears after the date on which the incident, situation, or set of
circumstances to which the offence relates first became known, or ought
reasonably to have become known, to the regulator:

(b)  within 6 months after the date on which a coroner completes and signs a
certificate of findings under section 94 of the Coroners Act 2006 if it ap-

pears from the certificate of findings (or the proceedings of an inquiry)
that an offence has been committed under this Act:

(c) if an enforceable undertaking has been given in relation to the offence,
within 6 months after—

(1)  the enforceable undertaking is contravened; or

(i1) it comes to the notice of the regulator that the enforceable under-
taking has been contravened; or
iii) the regulator has agreed under section 149 to the withdrawal of
the enforceable undertaking.

Extension of time for certain proceedings

Despite anything in section 167, 167A, or 167B. the following proceedings
may be brought after the end of the applicable limitation period if fresh evi-
dence relevant to the offence is discovered and the court is satisfied that the
evidence could not reasonably have been discovered within that period:

(a) proceedings for an offence against section 42:

(b) proceedings for an offence against section 43 that relates to the death
of a person.
Compare: Model Work Health and Safety Act (Aust) s 232(2)

Subpart 8—Sentencing for offences

Application of subpart

This subpart applies if a court convicts a person (an offender) or finds an of-

fender guilty of an offence-egatnst-thisAet-erregttations under this Act.

Compare: Model Work Health and Safety Act (Aust) s 234

Sentencing criteria

This section applies when a court is determining how to sentence or otherwise
deal with an offender convicted of an offence under section 42, 43, or 44.

The court must apply the Sentencing Act 2002 and must have particular regard
to—
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(a)  sections 7 to 10 of that Act; and
(b)  the purpose of this Act; and

(c) the risk of, and the potential for, illness, injury, or death that could have
occurred; and

(d)  the safety record of the person (including, without limitation, any warn-
ing, infringement notice, or improvement notice issued to the person or
enforceable undertaking agreed to by the person) to the extent that it
shows whether any aggravating factor is present; and

(e) the degree of departure from prevailing standards in the person’s sector
or industry as an aggravating factor; and

(f)  the person’s financial capacity or ability to pay any fine to the extent that
it has the effect of increasing the amount of the fine.

Compare: 1992 No 96 s 5S1A

Order for payment of regulator’s costs in bringing prosecution

On the application of the regulator, the court may order the offender to pay_to
the regulator, a sum that it thinks just and reasonable towards the costs of the
prosecution (including the costs of investigating the offending and any associ-
ated costs).

If the court makes an order under subsection (1), it must not make an order
under section 4 of the Costs in Criminal Cases Act 1967.

If the court makes an order under subsection (1) in respect of a Crown organ-
isation, any costs and fees awarded must be paid from the funds of that organ-
isation.

Compare: 1967 No 129 s 4(5)

Adverse publicity orders

A court may make an order (an adverse publicity order) requiring an offend-

er—

(a)  to take either or both of the following actions within the period specified
in the order:

(i)  to publicise, in the way specified in the order, the offence, its con-
sequences, the penalty imposed, and any other related matter:

(i1)  to notify a specified person or specified class of persons, in the
way specified in the order, of the offence, its consequences, the
penalty imposed, and any other related matter; and

(b)  to give the regulator, within 7 days after the end of the period specified
in the order, evidence that the action or actions have been taken by the
offender in accordance with the order.

The court may make an adverse publicity order on its own initiative or on the
application of the person prosecuting the offence.
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If the offender fails to give evidence to the regulator in accordance with sub-
section (1)(b), the regulator, or a person authorised in writing by the regula-
tor, may take the action or actions specified in the order.

However, the regulator may apply to the court for an order authorising the
regulator, or a person authorised in writing by the regulator, to take the action
or actions specified in the order if—

(a) the offender gives evidence to the regulator in accordance with subsec-
tion (1)(b); and
(b)  despite that evidence, the regulator is not satisfied that the offender has

taken the action or actions specified in the order in accordance with the
order.

If the court makes an order under subsection (1), the regulator may recover
as a debt due to the regulator in any court of competent jurisdiction any reason-
able expenses incurred in taking an action under subsection (3) or (4).

Compare: Model Work Health and Safety Act (Aust) s 236

Orders for restoration

A court may make an order requiring an offender to take the specified steps,
within a specified period, to remedy any matter caused by the commission of
the offence that appears to the court to be within the offender’s power to rem-
edy.

The period in which an order under this section must be complied with may be
extended, or further extended, by order of the court, but only if an application
for the extension is made before the expiry of that period.

The court may not make an order under this section for any matter in respect of
which an order for reparation is made under section 32 of the Sentencing Act
2002.

Compare: Model Work Health and Safety Act (Aust) s 237

Work health and safety project orders

A court may make an order requiring an offender to undertake a specified proj-
ect for the general improvement of work health and safety within the period
specified in the order.

The order may specify conditions that must be complied with in undertaking
the specified project.
Compare: Model Work Health and Safety Act (Aust) s 238

Release on giving of court-ordered enforceable undertaking

The court may (with or without recording a conviction) adjourn a proceeding
for up to 2 years and make an order for the release of the offender if the offend-
er gives an undertaking with specified conditions (a court-ordered enforcea-
ble undertaking).
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A court-ordered enforceable undertaking must specify the following condi-
tions:

(a) that the offender appears before the court if called on to do so during the
period of the adjournment and, if the court so specifies, at the time to
which the further hearing is adjourned:

(b)  that the offender does not commit, during the period of the adjournment,
any offence against this Act or regulations:

(c) that the offender observes any special conditions imposed by the court.

An offender who has given a court-ordered enforceable undertaking under this
section may be called on to appear before the court by order of the court.

An order under subsection (3) must be served on the offender not less than 4
days before the time specified in it for the appearance.

If the court is satisfied at the time to which a further hearing of a proceeding is
adjourned that the offender has observed the conditions of the court-ordered
enforceable undertaking, it must discharge the offender without any further
hearing of the proceeding.

The regulator must publish, on an Internet site maintained by or on behalf of
the regulator, notice of a court-ordered enforceable undertaking made in ac-
cordance with subsection (1), unless the court orders otherwise.

Compare: Model Work Health and Safety Act (Aust) s 239

Injunctions

If a court finds a person guilty of an offence against this Act or regulations, the
court may issue an injunction requiring the offender to cease any particular
conduct or action that constitutes a contravention of this Act or regulations.

Compare: Model Work Health and Safety Act (Aust) s 240

Training orders

The court may make an order requiring an offender to undertake, or arrange for
1 or more workers to undertake, a specified course of training.

Compare: Model Work Health and Safety Act (Aust) s 241

Offence to fail to comply with order

A person must not, without reasonable excuse, fail to comply with an order
under this subpart.

Subsection (1) does not apply to—
(a)  an order made under section 174; or
(b)  an injunction granted under section 175.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a) for an individual, to a fine not exceeding $50,000:
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(b) for any other person, to a fine not exceeding $250,000.
Compare: Model Work Health and Safety Act (Aust) s 242
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Subpart 8A—General provisions relating to proceedings

State of mind of directors, emplovees, or agents attributed

If. in any civil proceedings under this Act in respect of any conduct engaged in
by an individual, being conduct in relation to which any provision of this Act
or regulations applies, it is necessary to establish the state of mind of that indi-
vidual, it is sufficient to show that an employee or agent of the individual act-
ing within the scope of his, her, or its actual or apparent authority, had that state
of mind.

If, in any civil or criminal proceedings under this Act in respect of any conduct
engaged in by a person other than an individual, being conduct in relation to
which any provision of this Act or regulations applies, it is necessary to estab-
lish the state of mind of the person, it is sufficient to show that an officer, em-
ployee, or agent of the person, acting within the scope of his or her actual or

apparent authority, had that state of mind.

113

10

15

20

25

30

35

40



Part4 cl 179 Health and Safety Reform Bill

Q)

[
- I
o

In this section, state of mind, in relation to a person, includes the knowledge,
intention, opinion, belief, or purpose of the person and the person’s reasons for

that intention, opinion, belief, or purpose.
Compare: Model Work Health and Safety Act (Aust) s 244(2). (3)

Conduct of directors, employees, or agents attributed

Conduct engaged in on behalf of an individual (person A) by any of the fol-
lowing must be treated, for the purposes of this Act, as having been engaged in
also by person A:

(a) an employee or agent of person A, acting within the scope of his, her, or
its actual or apparent authority:

(b) any other person at the direction or with the consent or agreement
(whether express or implied) either of person A or an employee or agent
of person A, given within the scope of the actual or apparent authority of
the employee or agent.

Conduct engaged in on behalf of a person (other than an individual) by any of

the following must be treated, for the purposes of this Act, as having been en-

gaged in also by that person:

(a) an officer, employee, or agent of the person acting within the scope of
his, her, or its actual or apparent authority:

(b) any other person at the direction or with the consent or agreement
(whether express or implied) of an officer, employee, or agent of the per-
son, given within the scope of the actual or apparent authority of the of-
ficer, employee, or agent.

Compare: Model Work Health and Safety Act (Aust) s 244(1)

180A Proceedings involving classified security information

181
(1

114

Schedule 2A contains provisions that apply in civil and criminal proceedings
that involve classified security information.

Subpart 9—Inspectors and health and safety medical practitioners

Inspectors

Appointment of inspectors

The regulator may, by notice in writing, appoint any of the following as an in-
spector:

(a) an employee of a department (within the meaning of the State Sector Act
1988):

(b) an employee of the State services (within the meaning of the State Sector
Act 1988):

(c) astatutory officer:
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(d)  aprescribed person:

(e) an employee of the regulator:

(f)  any other person who the regulator is satisfied—
(1)  1is suitably qualified and trained:

(i1)) belongs to a class of persons who are suitably qualified and
trained to exercise any or all of the powers of, and carry out any
or all of the duties of, an inspector under relevant health and safe-
ty legislation.

An inspector’s compliance powers are subject to any conditions_or limitations
specified in the notice of the inspector’s appointment.

However, the exercise of a compliance power by an inspector is not invalid
merely because it did not comply with the conditions specified in the notice of
the inspector’s appointment.

The regulator has all the powers that an inspector has under this Act.
Compare: Model Work Health and Safety Act (Aust) ss 156, 161

Identity cards

The regulator must give each inspector an identity card that—

(a)  states the person’s name and appointment as an inspector; and
(b) includes any other matter prescribed by regulations.

An inspector must, when exercising compliance powers under this Act, pro-
duce his or her identity card for inspection on request.

A person who ceases to be an inspector must as soon as practicable return the
identity card to the regulator.

Compare: Model Work Health and Safety Act (Aust) s 157

Suspension and ending of appointment of inspectors
The regulator may suspend or end the appointment of an inspector at any time.

To avoid doubt, a person’s appointment as an inspector ends when the person
ceases to be eligible for appointment as an inspector.

Compare: Model Work Health and Safety Act (Aust) s 159

Inspectors subject to regulator’s directions

An inspector (whether or not an employee) is subject to directions from the
regulator that appointed him or her in the exercise of the inspector’s compli-
ance powers.

A direction under subsection (1) may be of a general nature or may relate to
a specified matter or specified class of matter.
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A failure to comply with a direction under subsection (1) does not invalidate
the exercise of an inspector’s compliance power.

Compare: Model Work Health and Safety Act (Aust) s 162

Powers of entry and inspection

Subject to section 186, for the purpose of performing any function of the
regulator or an inspector under relevant health and safety legislation, any in-
spector may, at any reasonable time, enter any workplace and—

(a)

(b)

(c)
(d)

(e)

®

conduct examinations, tests, inquiries, and inspections, or direct a PCBU

or a person who is or appears to be she-person—with-menagement-eor-eon-

#re-in charge of the workplace to conduct examinations, tests, inquiries,
or inspections:

be accompanied and assisted by any other person and bring into the
workplace any equipment necessary to carry out the inspector’s func-
tions:

take photographs and measurements and make sketches and recordings:

require the PCBU or a person who is or appears to be the-persen—with

menegement-or—eentrol-in_charge of the workplace to ensure that the
workplace or any place or thing in the workplace specified by the in-

spector is not disturbed for a reasonable period pending examination,
test, inquiry, or inspection:

require the PCBU or a person who is or appears to be the-persen—with
menegerent-or-eentretin charge of the workplace to—

(1)  produce information relating to the work, the workplace, or the
workers who work there; and

(i1))  produce information relating to the PCBU’s compliance with rele-
vant health and safety legislation; and

(iii)) permit the inspector to examine and make copies of, or take ex-
tracts from, the information:

require the PCBU or a person who is or appears to be the-persen—with

menegement-or-eontret-in_charge of the workplace to make or provide

statements, in any form and manner that the inspector specifies.

An inspector may do any of the things referred to in subsection (1), whether
or not—

(2)

(b)
(c)
(d)
(e)

the inspector or the person the inspector is dealing with is in the work-
place; or

the workplace is still a workplace; or

the workers work in the workplace; or

the PCBU is still a PCBU in respect of the workplace; or

the workers still carry out work in any capacity for the PCBU; or
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(f)  inrespect of any information, the information is—
(i)  inthe workplace; or
(i1)  in the place where the inspector is; or
(ii1))  in another place.

Despite subsection (1), an inspector must not enter a defence area except in
accordance with a written agreement between the regulator and the Chief of
Defence Force that is entered into for the purposes of this section and is for the
time being in force.

Despite subsection (1)(e), if all or any part of the information relates to a
person’s health status and identifies the person, an inspector must not, without
that person’s consent,—

(a)  require the production of information; or
(b)  examine the information; or
(c) make a copy of, or take an extract from, the information.

Nothing in this section affects the application of section 60 of the Evidence Act
2006.

In this section, information includes any document.
Compare: 1992 No 96 s 31; Model Work Health and Safety Act (Aust) s 163

Powers-of-inspeetors-Power to enter homes

Despite section 185(1) and (2), an inspector must not, except with the con-
sent of an occupier or pursuant to a warrant issued under subsection (2),—

(a)  enter a workplace that is, or is within, a home; or
(b)  enter a workplace through a home.

An issuing officer may, on an application made by an inspector in the manner
provided in subpart 3 of Part 4 of the Search and Surveillance Act 2012, issue a
warrant to enter a home (or part of a home) if he or she is satisfied that there
are reasonable grounds to believe that the home—

(a) is a workplace or has a workplace within it; or

(b) 1is the only practicable means through which the inspector may enter the
workplace.

A warrant issued under subsection (2) authorises an inspector to exercise on-
ly the powers specified in section 185.

Compare: 1992 No 96 s 31; Model Work Health and Safety Act (Aust) s 170
Power-efnspeetors to deal with cause of imminent danger

This section applies if an inspector who enters a workplace under section 185
or 186 reasonably believes that any material, substance, structure, or thing in a
workplace is defective or hazardous to a degree that it is likely to imminently
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cause death or serious injury or illness or a notifiable incident (cause of immi-
nent danger).

The inspector may seize, destroy, or take any other action to reduce or remove
the cause of imminent danger.

The inspector must,—

(a)  before exercising the power under subsection (2), if it is practicable to
do so, take a sample of the cause of imminent danger:

(b) as soon as practicable after exercising the power under subsection (2),
give the PCBU written notice of the action taken in relation to the cause
of imminent danger.

This section is subject to section 186.
Compare: Model Work Health and Safety Act (Aust) s 176; Health and Safety at Work etc. Act 1974

(UK) s 25
Notice of entry

If an inspector enters any workplace under this Act and is unable, despite rea-
sonable efforts, to find any person in charge, the inspector must before leaving
the workplace leave a written notice stating—

(a)  the inspector’s identity; and
(b)  the inspector’s contact information; and
(c)  the date and time of entry; and
(d) the inspector’s reasons for entering.
In this section, contact information includes—
(a)  the name of the inspector; and
(b) 1 or more of the following:
(i)  telephone number:
(1)  email address:

(iii)) physical or postal address.
Compare: 1992 No 96 s 32(2); Model Work Health and Safety Act (Aust) s 164

Powers-Power to take samples and other objects and things

An inspector who enters a workplace or a former workplace under section
185 or 186 may take or remove a sample of any material, substance, or thing
for analysis, or seize and retain any material, substance, or thing, for the pur-
pose of—

(a)  monitoring conditions in the workplace; or
(b)  determining the nature of any material or substance in the workplace; or

(c)  determining whether relevant health and safety legislation has been, is
being, or is likely to be complied with; or
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(d)  gathering evidence to support the taking of enforcement action.

This section does not allow an inspector to take a sample from a person’s body
unless the inspector has that person’s informed consent to the taking of the
sample.

If an inspector removes or retains any sample, material, substance, or thing
under subsection (1), the inspector must,—

a-Seei-asts-reasonably-practeable-afierremevine—orretatnte—t—at the
time he or she removes or retains the sample, material, substance, or
thing or as soon as practicable after doing so, give the PCBU written no-
tice of—

(i)  what has been (or is being) removed or retained; and
(1))  why it has been (or is being) removed or retained; and
(iii))  where it will be kept in the meantime; and

(b)  subject to subsections (4) and (5), within 5 working days of remov-
ing or retaining any sample, material, substance, or thing, give the
PCBU written notice of whether the inspector intends to return it or de-
stroy it.

If it is practicable to do so, the inspector must return the sample, material, sub-
stance, or thing to its owner—

(a)  when it is no longer required for any purpose under relevant health and
safety legislation (or any other enactment); or

(b) if a court earlier orders its return.

The inspector may destroy any removed or retained sample, material, sub-
stance, or thing if—

(a) itis perishable and has become rotten or has otherwise deteriorated; or

(b) it is perishable and is likely to become rotten or perish before it can be
dealt with under subsection (4); or

(c) itislikely to pose a risk to public health.

In addition, sections 154, 155, and 159 of the Search and Surveillance Act
2012 apply in relation to any sample, material, substance, or thing removed or
retained.

Those sections of the Search and Surveillance Act 2012 referred to subsec-
tion (6) apply as if—

(a)  the reference in section 159(1) of that Act to a person described in sec-
tion 156(2) sas-were to—

(1)  any person from whom the sample, material, substance, or thing
was seized:

(i1)) the PCBU:
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(iii) any other person who, in the opinion of the inspector, may be af-
fected by the forfeiture of the sample, material, substance, or
thing; and

(b)  references to a thing were to any sample, material, substance, or thing;
and

(c)  references to seized or produced were to removed or retained; and

(d) references to the person in whose custody the thing is were to the in-
spector; and

(e)  all other necessary modifications were made.

Any sample, material, substance, or thing forfeited to the Crown may be de-
stroyed or otherwise disposed of as the inspector directs.

Compare: 1992 No 96 s 33; Model Work Health and Safety Act (Aust) ss 165, 178, 180

Powers-Power of regulator to authorise making of applications for search
warrants

A regulator may authorise a specified person to enter and search a place, ve-
hicle, or other thing for the purpose of ascertaining whether a person has en-
gaged in or is engaging in conduct that contravenes or may contravene relevant
health and safety legislation if the regulator is satisfied that there are reasonable
grounds—

(a)  to suspect that person has engaged in or is engaging in conduct that con-
stitutes or may constitute such a contravention; and

(b)  to believe that the search will find evidential material in or on any part of
the place, vehicle, or thing.

A specified person authorised under subsection (1) may enter and search the
place, vehicle, or other thing if—

(a)  the occupier of the place, or the person in charge of the vehicle or thing,
eensents (as the case may be) consents; or

(b)  the specified person obtains a warrant under subsection (3).

An issuing officer may issue a search warrant in relation to a place, vehicle, or
thing, on an application made in the manner provided by subpart 3 of Part 4 of
the Search and Surveillance Act 2012 by a specified person authorised under
subsection (1), if the issuing officer is satisfied that there are reasonable
grounds—

(a) to suspect that a person has engaged in or is engaging in conduct that
contravenes or may contravene any provision of relevant health and
safety legislation; and

(b)  to believe that the search will find evidential material in or on any part of
the place, vehicle, or thing.

In this section specified person means—
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(a) an inspector; or

(b) an employee of the regulator; or

(c) any other person who, the regulator is satisfied,—
(1)  1is suitably qualified and trained:

(i1)) belongs to a class of persons who are suitably qualified and
trained to act under this section.

Despite subsection (4), a constable may apply for a warrant to be issued
under subsection (3) without an authorisation from a regulator under sub-
section (1).

The provisions of subpart 2 of Part 3 and Part 4 of the Search and Surveillance
Act 2012 (except sections 118 and 119) apply, with any necessary modifica-
tions.

Compare: Model Work Health and Safety Act (Aust) s 167

Continuation of-inspeetors> powers of entry and inspection without search
warrants

An inspector who, in the course of exercising a power under section 185 or
186, finds evidence of contravention of relevant health and safety legislation is
not required to obtain a search warrant under section 190 to continue exercis-
ing powers under section 185 or 186.

Power to require name and address

An inspector may require a person to provide the person’s name and residential
address if—

(a) the inspector finds the person committing an offence against relevant
health and safety legislation; or

(b)  the inspector finds the person in circumstances that lead, or has informa-
tion that leads, the inspector to reasonably suspect the person has com-
mitted an offence against relevant health and safety legislation.

When asking a person to provide his or her name and residential address, the
inspector must—

(a)  tell the person the reason for the requirement to provide his or her name
and residential address; and

(b)  warn the person that it is an offence to fail to provide his or her name
and residential address, unless the person has a reasonable excuse.

If the inspector reasonably believes that the name and residential address a per-
son provides are false, the inspector may require the person to give evidence of
their correctness.

Compare: Model Work Health and Safety Act (Aust) s 185
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Duty to assist inspectors

Any person on whom a duty is imposed by relevant health and safety legisla-
tion must give all reasonable assistance to enable an inspector to enter, inspect,
examine, inquire, or exercise any other power under relevant health and safety
legislation.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $10,000:

(b) for-a-bedy-eerperate any other person, to a fine not exceeding $50,000.
Compare: 1992 No 96 s 47

Immunity of inspectors and persons ass1st1ng inspectors_or regulator

: : ; The following per-
sons_are not hable in any criminal or civil proceedings for any act done or
omitted to be done in good faith in the performance or exercise, or intended
performance or exercise, of-hts-e¥hef_an inspector’s functions or powers under
relevant health and safety legislations:

(a) aninspector:
(b) aperson called on to assist an inspector:

(c) aperson called on to assist the regulator.
Compare: Model Work Health and Safety Act (Aust) s 270(1)

Offence for failing to provide inspector with correct name and residential
address

A person must not, without reasonable excuse, refuse or fail to comply with a
requirement under section 192(1) or (3).

A person who contravenes subsection (1) commits an offence and is liable
on conviction to a fine not exceeding $10,000.
Compare: Model Work Health and Safety Act (Aust) s 185

Offence to hinder or obstruct inspector

A person must not-tatentterneHy, without reasonable cause, hinder or obstruct
an inspector in exercising his or her compliance powers, or cause or attempt to
cause any other person to do so.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $10,000:
(b) for any other person, to a fine not exceeding $50,000.
Compare: 1992 No 96 s 48: Model Work Health and Safety Act (Aust) s 188
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Offence to impersonate inspector

A person who is not an inspector must not, in any way, hold himself or herself
out to be an inspector.

A person who contravenes subsection (1) commits an offence and is liable
on conviction to a fine not exceeding $10,000.

Compare: 1992 No 96 s 58; Model Work Health and Safety Act (Aust) s 189
Health and safety medical practitioners

Appointment of health and safety medical practitioners

The regulator may appoint any medical practitioner to be a health and safety
medical practitioner.

A health and safety medical practitioner must exercise the powers of a health
and safety medical practitioner subject to the directions given and conditions
(if any) for the time being imposed by the regulator.

Every health and safety medical practitioner must have a certificate of appoint-
ment in a form approved by the regulator.

Compare: 1992 No 96 s 34(1)(3)

Suspension and ending of appointment of health and safety medical prac-
titioners

The regulator may suspend or end the appointment of a health and safety med-
ical practitioner at any time.
A person’s appointment as a health and safety medical practitioner ends when

the person ceases to be a medical practitioner.
Compare: 1992 No 96 s 34(4)

Powers of entry and inspection of health and safety medical practitioners

For the purposes of relevant health and safety legislation, a health and safety
medical practitioner may, at any reasonable time, enter a workplace and—

(a)  conduct examinations, tests, inquiries, and inspections, or direct a PCBU
to conduct examinations, tests, inquiries, or inspections:

(b)  be accompanied and assisted by any other person and bring into the
workplace any equipment necessary to carry out the health and safety
medical practitioner’s functions:

(c) take photographs and measurements and make sketches and recordings:

(d) require a PCBU to produce documents or information relating to the
workplace or the workers who work there and permit the health and
safety medical practitioner to examine and make copies or extracts of the
documents and information.
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Despite subsection (1), a health and safety medical practitioner must not, ex-
cept with the consent of an occupier or pursuant to a warrant issued under sub-
section (3),—

(a)  enter a workplace that is, or is within, a home; or

(b)  enter a workplace through a home.

(2A) Despite subsection (1). a health and safety medical practitioner must not en-
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200

(M

2

124

ter a defence area except in accordance with a written agreement between the
regulator and the Chief of Defence Force that is entered into for the purposes of
this section and is for the time being in force.

An issuing officer may, on an application made by a health and safety medical
practitioner in the manner provided in subpart 3 of Part 4 of the Search and
Surveillance Act 2012, issue a warrant to enter a home (or part of a home) if he
or she is satisfied that there are reasonable grounds to believe that the home—

(a) is a workplace or has a workplace within it; or

(b)  is the only practicable means through which the health and safety medic-
al practitioner may enter the workplace.

Compare: 1992 No 96 s 35
Health and safety medical practitioners may require workers to be medic-
ally examined

A health and safety medical practitioner may exercise the powers under this
section if satisfied that—

(a) any worker is, has been, or may have been exposed to a significant haz-
ard while at work; and

(b) by examining the worker or causing a sample taken from the worker to
be tested or analysed, it is likely to be possible to determine—

(i)  whether the worker is or has been exposed to the hazard; or

(i1)  the extent to which the worker is or has been exposed to the haz-
ard; or

(iii))  the extent to which the worker’s health has been or may have been
affected by exposure to the hazard.

A health and safety medical practitioner may, by notice in writing to the work-
er,—

(a) require the worker—
(i)  to be examined by a sreeteat-health practitioner; and

(i1))  to provide to the health and safety medical practitioner a certifi-
cate from the medteat-health practitioner as to the worker’s fitness
for work:

(b)  require the worker—
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(i)  to allow a person (or person of a kind) specified in the notice to
take from the worker a sample of a kind specified in the notice;
and

(i1)  to have the sample tested or analysed by a person (or person of a
kind) specified in the notice in a manner specified in the notice;
and

(iii)  to provide the health and safety medical practitioner with a written
report from the person who tests or analyses the sample on the re-
sults of the tests and analyses done.

In this section and in section 201, significant hazard means a hazard that is
an actual or a potential cause or source of—

(a)  death; or

(b) notifiable injury or illness the severity of whose effects on any person
depend_depends (entirely or among other things) on the extent or fre-
quency of the person’s exposure to the hazard; or

(c) notifiable injury or illness that does not usually occur, or usually is not
easily detectable, until a significant time after exposure to the hazard.

Compare: 1992 No 96 s 36
Health and safety medical practitioners may suspend workers in certain
cases

Subject to the provisions of subsection (2), a health and safety medical prac-
titioner may, by written notice to the worker (a copy of which must be given to
the PCBU),—

(a)  require the worker to cease doing anything specified in the notice that, in
the health and safety medical practitioner’s opinion, constitutes, causes,
or increases the worker’s exposure to the hazard; and

(b)  require the PCBU to ensure that the worker ceases doing the thing or
things specified in the notice.

A health and safety medical practitioner may exercise the powers under sub-
section (1) if satisfied that—

(a) aworker—

(i)  1is, has been, or may have been exposed to a significant hazard
while at work; and

(i1)  has failed or refused, without reasonable cause, to comply with a
notice under section 200; or

(b) a worker has been so harmed by exposure to a significant hazard while
at work that the worker should not continue to be exposed to the hazard.

125

10

15

20

25

30

35



Part 4 c1 202 Health and Safety Reform Bill

3)

202

203
(D)

2

204
(D)

2

205

206

126

Every worker and PCBU must comply with a suspension notice served under
this section.

Compare: 1992 No 96 s 37
Immunity of health and safety medical practitioners and persons assisting
health and safety medical practitioners

A health and safety medical practitioner or a person called on to assist a health
and safety medical practitioner is not liable in any criminal or civil proceedings
for any act done or omitted to be done in good faith in the performance or exer-
cise, or intended performance or exercise, of his or her functions or powers
under relevant health and safety legislation.

Offence to hinder or obstruct health and safety medical practitioner

A person must not-Hrtertrerety, without reasonable cause, hinder or obstruct a
health and safety medical practitioner in exercising his or her compliance
powers, or cause or attempt to cause any other person to do so.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $10,000:

(b)  for any other person, to a fine not exceeding $50,000.
Compare: 1992 No 96 s 38

Offence to impersonate health and safety medical practitioner

A person who is not a health and safety medical practitioner must not, in any
way, hold himself or herself out to be a health and safety medical practitioner.

A person who contravenes subsection (1) commits an offence and is liable
on conviction to a fine not exceeding $10,000.

Compare: 1992 No 96 s 38

Part 5
Miscellaneous provisions

Subpart —Administration

Role of WorkSafe

Except to the extent that a designation under section 207 is in force, Work-
Safe is the regulator for the purposes of this Act.

Functions and powers of regulator other than WorkSafe

Subject to its scope of designation, a regulator other than WorkSafe has the fol-
lowing functions under this Act:
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(a)

(b)
(c)
(ca)

(d)

(e)
)
(@

(h)

(1)

W)

to monitor and enforce compliance with relevant health and safety legis-
lation:

to develop codes of practice:
to develop safe work instruments:

to publish information about—

(1) its_approach to enforcing compliance with relevant health and
safety legislation (including where a provision of the relevant
health and safety legislation overlaps with another enactment);
and

(i)  its performance standards for completing investigations in relation
to_enforcing compliance with relevant health and safety legisla-
tion:

to provide guidance, advice, and information on work health and safety

to—

(i)  persons who have duties under the relevant health and safety le-
gislation; and

(i1)  the public:

to promote and support research, education, and training in work health

and safety:

to collect, analyse, and publish statistics and other information relating
to work health and safety:

to engage in, promote, and co-ordinate the sharing of information with
other regulatory agencies:

to foster a co-operative and consultative relationship between persons
who have duties under the relevant health and safety legislation and the
persons to whom they owe duties and their representatives in relation to
work health and safety:

to promote and co-ordinate the implementation of work health and safety
initiatives by establishing partnerships or collaborating with other agen-
cies or interested persons in a coherent, efficient, and effective way:

to perform any other functions or exercise any other powers conferred
on the regulator by or under—

(i)  this Act or regulations; or

(il)  any other enactment.

Compare: Model Work Health and Safety Act (Aust) ss 152, 153(2)
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Designated-ageney agencies

Designated-ageney agencies

The Prime Minister may, having regard to the specialist knowledge of the agen-
cy, designate by notice in the Gazette, an agency listed in subsection (3) as a
designated agency.

A designation under subsection (1) must specify the scope of the designated
agency’s role (scope of designation) by reference to—

(a)  aparticular industry, sector, or type of work or circumstance; and

(b)  the functions or powers (or both) of the regulator under this Act, or+egea-
fattons_any other enactment, that the designated agency may perform or
exercise in respect of the particular industry, sector, or type of work or
circumstance.

The agencies are—

(a) the chief executive of a department or departmental agency (within the
meaning of section 27A of the State Sector Act 1988):

(b) a Crown entity (within the meaning of section 7 of the Crown Entities
Act 2004):

(c)  the Commissioner of Police:

(d)  the Chief of Defence Force.
Compare: 1992 No 96 s 28B

Role of designated agencies

If a designated agency has been given a scope of designation under section
207, WorkSafe or another agency may perform functions or exercise powers
under this Act-endregutations or any other enactment in respect of the scope of
designation only if the designated agency has given its consent for WorkSafe or
the other agency to do so.

A designated agency or its inspectors must not perform any functions or exer-
cise any powers in respect of a matter that is outside its scope of designation
unless WorkSafe (or, if relevant, another designated agency) has given its con-
sent for the designated agency to do so.

However, a failure to obtain consent under subsection (1) or (2) does not af-
fect the validity of the performance of any function or exercise of any power by
WorkSafe or another agency or by the designated agency (as the case may be).

Proceedings not to be questioned for want of form

No action by a regulator or an inspector and no process or proceedings may be
dismissed, set aside, or held invalid by any court by reason only of a regulator
or the inspector acting outside its scope of designation or of any defect, irregu-
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larity, omission, or want of form unless the court is satisfied that there has been
a miscarriage of justice.

Compare: Model Work Health and Safety Act (Aust) s 208
Joint policy directions

210 Designated agency must give effect to joint policy directions

(1)  Subject to any enactment or rule of law, a designated agency must, in perform-

ing functions and exercising powers under this Act-e+regutattons or any other
enactment, give effect to any joint policy directions given to it by the Minister

and the Minister responsible for the designated agency.

(2) A direction given under subsection (1) must be in writing and signed by the
Ministers.

(3)  Sections 113 and 115 of the Crown Entities Act 2004 apply to a direction given
under subsection (1) subject to—

(a) all references to a Crown entity or entity being read as references to a
designated agency; and

(b) any other necessary modifications.
Compare: 1992 No 96 s 28B(2)

Health and Safety at Work Strategy and workplace injury prevention

211 Health and Safety at Work Strategy

(1)  The Minister must publish a strategy, called the Health and Safety at Work
Strategy, swhteh-that sets out the Government’s overall direction in improving
the health and safety of workers.

(2)  The strategy must be developed jointly with WorkSafe.

(3) The Minister must make reasonable efforts to publish the first strategy within
4+2-24 months after the commencement of this section.

(4)  The Minister may amend or replace the strategy at any time.
(5)  The strategy must—

(a)  identify any significant issues relating to capacity or capability in the
work health and safety system and any plan for addressing the issues;
and

(b) take account of ACC'’s injury prevention priorities.

(6)  The strategy, or amendments to it or replacement of it, must be developed by a
process that involves consultation—

(a)  with regulatory agencies; and

(b)  with other persons who have an interest in work health and safety in
New Zealand or with organisations representing those persons.

129

10

15

20

25

30

35



Part 5 cl 212 Health and Safety Reform Bill

(7

212
(1)

2

213
()

2

130

The Minister must make publicly available, and present to the House of Repre-
sentatives, a copy of any strategy, amendment, or replacement as soon as prac-
ticable after the strategy, amendment, or replacement has been published or
made under this section.

Workplace injury prevention

Section 264A of the Accident Compensation Act 2001 requires WorkSafe
and ACC to, at all times, have a workplace injury prevention action plan that
meets the requirements of that section.

Section 264B of the Accident Compensation Act 2001 requires WorkSafe
and ACC to enter into written agreements about injury prevention measures
that are—

(a) jointly undertaken by ACC and WorkSafe; or
(b)  undertaken by WorkSafe and partly or wholly funded by ACC.

Information sharing

Sharing of information between regulator and regulatory agencies
Subject to any enactment,—

(a)  the regulator may provide a regulatory agency with any information, or a
copy of any document, that it—

(i)  holds in relation to the performance or exercise of its functions,
duties, or powers under or in relation to the relevant health and
safety legislation; and

(1)  considers may assist the regulatory agency in the performance or
exercise of the regulatory agency’s functions, duties, or powers
under or in relation to any enactment; and

(b)  aregulatory agency may provide the regulator with any information, or a
copy of any document, that it—

(i)  holds in relation to the performance or exercise of its functions,
duties, or powers under or in relation to any enactment; and

(i1)  considers may assist the regulator in the performance or exercise
of its functions, duties, or powers under or in relation to the rele-
vant health and safety legislation.

If subsection (1)(a) or (b) applies, the regulator or regulatory agency (as the
case may be) may impose conditions that it thinks fit relating to the provision
of the information or document, including conditions relating to—

(a) the storage and use of, or access to, anything provided:

(b)  the copying, returning, or disposing of copies of any documents provi-
ded.
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)

214
(1)

2

215
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2

3)

However, if ACC receives any information or document from the regulator
under subsection (1), it must not use that information_or document in con-
nection with making decisions about cover or entitlements under the Accident
Compensation Act 2001.

Nothing in this section limits the Privacy Act 1993.

This section applies despite anything to the contrary in any contract, deed, or
document.

Requirement of other regulator to notify WorkSafe of notifiable event

This section applies if a regulator other than WorkSafe receives a notification
of a notifiable event under section 51.

The regulator must, as soon as practicable,—
(a)  supply a copy of the notification to WorkSafe; and

(b) advise WorkSafe of whether it intends to investigate the event and, if so,
whether the investigation will be carried out under this Act or another
enactment.

Requirement of medical officer of health to notify regulator of work-rela-
ted notifiable disease or hazardous substances injury

This section applies if a medical officer of health receives—

(a)  anotification under section 74 of the Health Act 1956 of a notifiable dis-
ease that he or she reasonably believes—relates-te-a—woHeptaee arises from

work:

(b)  a notification under section 143 of the Hazardous Substances and New
Organisms Act 1996 of an injury caused by a hazardous substance that

he or she reasonably believes-relates-te-a-workplaee arises from work.

The medical officer of health must, as soon as practicable after receiving the
notification,—

(a) advise the regulator of the notification; and
(b)  provide the regulator with the following information:

(i)  the name of the person who suffers or suffered_from the notifiable
disease or injury caused by the hazardous substance; and

(i1))  the nature of the disease or injury.

Except as required by subsection (2)(b), the medical officer of health must
comply with the Privacy Act 1993 and any relevant code of practice issued
under that Act.
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Coroner may call for report on fatal accident
If requested by a coroner, the regulator must give the coroner a written report

of an investigation that the regulator has carried out, or is carrying out, on the
circumstances of any fatal accident that occurs at a workplace.

Compare: 1992 No 96 s 28; Model Work Health and Safety Act (Aust) s 187

Funding levy

Funding levy

For the purpose of recovering certain Crown costs, the Governor-General may,
by Order in Council made on the recommendation of the Minister, make regu-
lations requiring the persons specified in subsection (2) to pay a levy (a
funding levy) on the earnings specified in relation to that person at a rate or
rates prescribed by regulations.

The-persens-and-earnings-are_levy is payable by—

(a) every employer, on the amount of earnings paid or deemed to have been
paid by the employer to the employer’s employees:

(b)  every earner who has earnings as a self-employed person, on the amount
of earnings as a self-employed person derived or deemed to have been
derived by the earner:

(c) every shareholder-employee to whom section RD 3(2) to (4) of the In-
come Tax Act 2007 applies, on the amount of earnings derived or
deemed to have been derived by the shareholder-employee.

The funding levy must be added to, and is deemed to be part of, the Work Ac-
count levy, and—

(a) the funding levy is payable, collected, and remitted, and penalties are
payable in respect of it, as if it were the Work Account levy; and

(b)  ACC and the Commissioner of Inland Revenue have all of the powers in
respect of the funding levy that they have in respect of the Work Ac-
count levy; and

(c) the Commissioner of Inland Revenue is not required to refer separately
to or account separately for, or identify, any funding levy in performing
his or her functions in relation to the Work Account levy or the funding
levy.

ACC must, by the 20th day of the month after the month in which ACC re-

ceives any funding levy from the Commissioner of Inland Revenue, pay the

funding levy to the chief executive.

ACC may charge WorkSafe a fee for collecting the funding levy.

The chief executive must pay into a Crown Bank Account all of the funding
levy that ACC pays to the chief executive.

In this section,—
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certain Crown costs means any expected cost to the Crown associated with—
(a)  WorkSafe carrying out its functions under any enactment:

(b)  a designated agency performing functions or exercising powers under
this Act:

(c)  the Crown administering the relevant health and safety legislation:
(d)  collecting the funding levy

chief executive means the chief executive of the department responsible for
administering this Act

earner, earnings, and earnings as a self-employed person have the same
meanings as in section 6(1) of the Accident Compensation Act 2001

Work Account levy means the levy payable under section 168, 168A, 168B,
or 211 of the Accident Compensation Act 2001.

To avoid doubt, this section does not require all of the Crown’s costs referred to
in the definition of certain Crown costs to be recovered by the funding levy.

Compare: 1992 No 96 s 59

Consultation requirement relating to funding levy

The Minister must not recommend the making of regulations for the purposes

of section 217 without first—

(a)  consulting WorkSafe and ACC; and

(b)  having regard to any recommendations of WorkSafe made under section
10(d) of the WorkSafe New Zealand Act 2013.

Compare: 1992 No 96 s 59(7)

Subpart 1 A—Authorisations

Meaning of authorised

In this subpart, authorised means authorised by a licence, permit, registration,
consent, certificate, or other authority (however described) as required by regu-

lations.
Compare: Model Work Health and Safety Act (Aust) s 40

Requirements for authorisation of workplaces

A person must not conduct a business or undertaking at a workplace or direct
or allow a worker to carry out work at a workplace if—

(a) regulations require the workplace, or class of workplaces, to be author-

ised; and

(b)  the workplace is not authorised in accordance with regulations.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—
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(a) for an individual, to a fine not exceeding $50.000:

(b) for any other person, to a fine not exceeding $250,000.
Compare: Model Work Health and Safety Act (Aust) s 41

218C Requirements for authorisation of plant or substance

(1) A person must not use plant or a substance at a workplace if—

(a) regulations require the plant or substance or its design to be authorised;
and

(b) the plant or substance or its design is not authorised in accordance with
regulations.
(2) A PCBU must not direct or allow a worker to use plant or a substance at a
workplace if—

(a) regulations require the plant or substance or its design to be authorised;
and

(b) the plant or substance or its design is not authorised in accordance with
regulations.

(3) A person who contravenes subsection (1) or (2) commits an offence and is
liable on conviction,—

(a)  for an individual, to a fine not exceeding $20.000:

(b)  for any other person, to a fine not exceeding $100,000.
Compare: Model Work Health and Safety Act (Aust) s 42

218D Requirements for authorisation of work
(1) A person must not carry out work if—

(a) regulations require the work, or class of work, to be carried out by, or on
behalf of, a person who is authorised; and

(b)  the person, or the person on whose behalf the work is carried out, is not
authorised in accordance with regulations.

(2) A PCBU must not direct or allow a worker to carry out work if—

(a) regulations require the work, or class of work, to be carried out by, or on
behalf of, a person who is authorised; and

(b)  the person, or the person on whose behalf the work is to be carried out,
is not authorised in accordance with regulations.

(3) A person who contravenes subsection (1) or (2) commits an offence and is

liable on conviction,—

(a) for an individual, to a fine not exceeding $20.000:
(b) for any other person, to a fine not exceeding $100,000.
Compare: Model Work Health and Safety Act (Aust) s 43
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218E Requirements for prescribed qualifications or experience

=

218F

A person must not carry out work if regulations require the work, or class of
work, to be carried out—

(a) by a person who has prescribed qualifications or experience and the per-
son does not have the prescribed qualifications or experience: or

(b) under the supervision of a person who has prescribed qualifications or
experience and the work is not carried out under the supervision of a per-
son who has the prescribed qualifications or experience.

A PCBU must not direct or allow a worker to carry out work if regulations re-
quire the work, or class of work, to be carried out—

(@) by a worker who has prescribed gualifications or experience and the
worker does not have the prescribed qualifications or experience; or

(b)  under the supervision of a person who has prescribed qualifications or
experience and the work is not carried out under the supervision of a per-

son who has the prescribed qualifications or experience.
A person who contravenes subsection (1) or (2) commits an offence and is

liable on conviction,—

(a) for an individual, to a fine not exceeding $20.000:

(b) for any other person, to a fine not exceeding $100,000.
Compare: Model Work Health and Safety Act (Aust) s 44

Requirement to comply with conditions of authorisation

(€]

219
(1)

2

A person must comply with the conditions of any authorisation given to that
person that are prescribed in or under regulations.

A person who contravenes subsection (1) commits an offence and is liable
on conviction,—

(a)  for an individual, to a fine not exceeding $20.000:

(b) for any other person, to a fine not exceeding $100,000.
Compare: Model Work Health and Safety Act (Aust) s 45

Subpart 2—General provisions

Offence to give false or misleading information

A person must not give information in complying or purportedly complying
with this Act or regulations that the person knows—

(a)  tebe-is false or misleading in a material particular; or
(b)  omits any matter or thing without which the information is misleading.

A person must not produce a document in complying or purportedly complying
with this Act or regulations that the person knows te-be-is _false or misleading
in a material particular without—
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(a) indicating the respect in which it is false or misleading and, if practic-
able, providing correct information; or

(b)  accompanying the document with a written statement signed by the per-
son, or, in the case of a body corporate, a person authorised by the body
corporate—

(i)  stating that the document is, to the knowledge of the first-men-
tioned person, false or misleading in a material particular; and

(i1)  setting out, or referring to, the material particular in which the
document is, to the knowledge of the first-mentioned person, false
or misleading.

A person who contravenes subsection (1) or (2) commits an offence and is
liable on conviction,—

(a)  for an individual, to a fine not exceeding $10,000:

(b)  for any other person, to a fine not exceeding $50,000.
Compare: Model Work Health and Safety Act (Aust) s 268

Confidentiality of information

This section applies if the regulator obtains information or gains access to a

document in performing or exercising any function, pewes—er—duty—duty, or
power under this Act or regulations.

The regulator must not publish or disclose, or direct any person to publish or
disclose, any information or document to which this section applies unless—

(a)  the information or document is available to the public under any enact-
ment or is otherwise publicly available; or

(b)  the information is in a statistical or summary form; or
(c)  the publication or disclosure of the information or document is—

(i)  for the purposes of, or in connection with, the performance or ex-
ercise of any function, pewes-es-duty-duty, or power conferred or
imposed on the regulator or the person by the relevant health and
safety legislation; or

(il)  to aregulatory agency in accordance with section 213; or

(iii))  to a person who the person disclosing the information is satisfied
has a proper interest in receiving the information or document; or

(iv)  with the consent of the person to whom the information or docu-
ment relates or of the person to whom the information or docu-
ment is confidential; or

(v)  required or authorised by law.

The person must not publish or disclose, or direct a person to publish or dis-
close, any information or document under subsection (2)(c)(iii) unless the
person is satisfied that appropriate protections are or will be in place for the
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purpose of maintaining the confidentiality of the information or document (in
particular, information that is personal information within the meaning of the
Privacy Act 1993).

Compare: Model Work Health and Safety Act (Aust) s 271

Subpart 3—Regulations, exemptions, approved codes of practice, and

safe work instruments

Regulations

221 Regulations relating to health and safety

(M

The Governor General may, by Order in Council made on the recommendation
of the Minister, make regulations for 1 or more of the following purposes:

Duties and obligations

(a) imposing duties and obligations relating to work health and safety on
PCBUSs, workers, and other persons at workplaces:

(b)  prescribing the way in which duties and obligations imposed by this Act
and regulations are to be performed:

(c) prescribing matters relating to the regulation or prohibition of specified
activities or a specified class of activities—

(i)  at workplaces or a specified class of workplaces; or

(i1)) by a specified class of persons on whom duties or obligations are
imposed by this Act to eliminate or minimise risks to health and

(ca) imposing specific duties on persons in relation to any matter provided
for under regulations:
Notifiable events

(d)  prescribing matters (including requirements) relating to notifiable events
at workplaces, including—

(i)  regulating the taking of any action to prevent a notifiable event
from occurring at a workplace or in the course of conducting a
business or undertaking:

(i)  regulating or prohibiting the taking of any action in the event of a
notifiable event at a workplace or in the conduct of a business or
undertaking:

Plant, substances, or structures

(e)  prescribing matters (including requirements) relating to plant, substan-
ces, or structures, including—
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(i)  regulating the storage, tracking, and handling of plant, substances,
or structures:

(i) regulating the design, manufacture, examination, testing, label-
ling, maintenance, or repair of plant or structures:

(i) regulating the examination, testing, analysis, packaging, or label-
ling of any substance (taking into account any EPA controls set
for a hazardous substance):

Protection and welfare of workers_and other persons

prescribing matters (including requirements) relating to the protection
and welfare of workers_and other persons at a workplace, including—

(1)  regulating the provision, maintenance, administration, or use in
specified circumstances of—

(A) personal protective equipment:

(B) first aid (including requiring a PCBU to make persons
available at the workplace who are trained in administering

first aid):

(C) rescue equipment:

(i1)) regulating the provision of speetfred-facilities for the welfare of
workers and other persons at the workplace:

(iii)  prescribing matters relating to health and safety in relation to any
accommodation provided to workers or speetfred facilities for the
welfare of workers using accommodation:

(iv) setting, or providing for the setting of, mechanisms for measuring

and controlling exposure to substances (or their components) in
the workplace, for example, workplace exposure standards or bio-

logical exposure indices:
Hazards and risks

prescribing matters (including requirements) relating to hazards and
risks, including—
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(h)

(ha)

(1)

(1)

(i)

(iii)

(iv)

specifying standards relating to the use of or exposure to any haz-
ard, for example, a physical, biological, chemical, atmospheric, or
psychological hazard:

prescribing matters relating to safety cases, safety management
plans, and safety management systems (however described):

prescribing matters relating to measures to control hazards and
risks:

requiring workers who work with children to undergo Police vet-
ting:

Records and notices

prescribing requirements relating to—

(@)

(i1)
(iii)

(iv)

the keeping and availability of records of health and safety repre-
SCNLALY Cstrdtepttytentrtid-stHetrrepresertatives:

the keeping of records in relation to notifiable events:

the keeping of records of specified activities, matters, or things to
be kept by specified persons:

the making available of, or the giving of, any notice-er-tnfermea-
#en, report, or other document about specified activities, matters,
or-thtre_things to the regulator, an inspector, or other specified
person:

prescribing the information that must be included in any notice, report,

or_other document made available or given in accordance with para-

graph (h):

Authorisations

prescribing matters relating to authorisations (including licences, certifi-
cations, registrations, and permits) qualifications, and experience for the

purposes of subpart-6-ef-Rart-2-subpart 1A of Part 5 or regulations,
including providing for—

(M)

(i)

(iii)

(iv)

™)

the grant, issue, renewal, variation, suspension, cancellation, expi-
ry, and replacement of authorisations:

the evidence and information to be provided in relation to applica-
tions (for example, statutory declarations or=test_compliance cer-
tificates):

exemptions from a requirement to be authorised:

variations of authorisations by the regulator, whether on applica-
tion or otherwise:

the authorisation of persons who are to be involved in the author-
isation of other persons (for example, as trainers, assessors, audi-
tors, or test-compliance certifiers):
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(k)

(vi) the authorisation of persons to authorise other persons:

(vii) the grant, issue, renewal, suspension, or cancellation of authorisa-
tions granted by persons referred to in subparagraph (vi):

(viii) processes for the review or appeal of decisions in respect of au-
thorisations:

(ix) the examination of applicants for authorisations, including setting
competency, character, security, or other relevant requirements or
providing for the regulator to do so:

(x)  the minimum age for a person to be eligible for an authorisation:

(xi) the grounds and processes for regular and performance-based
auditing of authorisations:

(xi1) conditions of authorisations:

(xiii) fees for applications for the grant, issue, renewal, or variation of
authorisations:

(xiv) the keeping of 1 or more registers of authorisations, and for access
to those registers:

the recognition of authorisations granted under other enactments or by
other jurisdictions and any exceptions to such recognition:

Identity cards
prescribing matters relating to identity cards:
Reviewable-dectstons-Review of decisions

prescribing matters relating to the review of decisions made under this

Act:
Mining sector

prescribing matters relating to industry health and safety representatives,
including the eligibility criteria for appointment as an industry health
and safety representative:

prescribing matters relating to the New Zealand Board of Mining Exam-
iners, including prescribing functions relating to training and competen-
cy requirements for participants in the extractives industry:

Exemptions

prescribing exemptions from-eemphysae_compliance with regulations on
the terms and conditions (if any) prescribed:
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(p) prescribing criteria or other requirements that relate to exemptions gran-

ted by the regulator under section 228A. including specifying that an
exemption must not be granted in respect of any particular provision or

provisions:
Offences and penalties

(q) creating offences in respect of the contravention of regulations and pro-
viding for the imposition of fines not exceeding-$365866 _$50.000:

Infringement offences

(r)  prescribing infringement offences for the purposes of this Act and regu-
lations:

(s) setting the infringement fee payable for an infringement offence, which
may not exceed-$26:600 $12.000, and setting different infringement fees
for different infringement offences or in respect of different persons or
individuals:

(t)  prescribing the form of infringement notices and infringement offence
reminder notices:

Fees and charges

(u)  prescribing fees or charges for doing any act or providing any service for
the purposes of this Act, including—

(1)  prescribing the circumstances and way in which fees or charges
can be refunded, waived, or reduced:

(i1)  specifying the method or methods by which fees and charges may
be recovered:

Forms

(v)  prescribing the information that must be contained in forms for the pur-
poses of this Act:

General

(w) providing for any matters contemplated by this Act, necessary for its ad-
ministration or necessary for giving it full effect.

If an exemption is provided under subsection (1)(o). the reasons for it must
be set out in the explanatory note of the regulations.
Compare: 1992 No 96 ss 21, 23; Model Work Health and Safety Act (Aust) Schedule 3

Regulations relating to hazardous substances

The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations for 1 or more of the following purposes:

(a)  prescribing duties, obligations, or restrictions imposed on any hazardous
substance, or on any person in relation to any hazardous substances—

(i)  for substances with explosive properties,—
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(b)
(c)

(d)

(e)
®

(@

(A) to reduce the likelihood of an unintended explosion:

(B) to control the adverse effects likely to be caused by an ex-
plosion:

(i1))  for substances with flammable properties,—
(A) to reduce the likelihood of an unintended fire or explosion:
(B) to control the adverse effects of any fire or explosion:

(ii1)  for substances with oxidising properties,—

(A) to reduce the likelihood of any unintended release of chem-
ical energy as an explosion or fire:

(B) to control the adverse effects of any release of chemical en-
ergy as an explosion or fire:

(iv)  for substances with corrosive properties,—
(A) to reduce the likelihood of any unintended corrosion:
(B) to control the adverse effects of any corrosion:

(v)  for substances with toxic properties,—

(A) to reduce the likelihood of any unintended exposure to any
such substances:

(B) to control the adverse effects of any exposure to such sub-
stances:

prescribing or providing for controls on-eempressed—gases_gases under
pressure, whether intrinsically hazardous or not:

prescribing controls to avoid or mitigate illness or injury to people or
damage to the environment or chattels from any hazardous substance:
prescribing requirements to be met by a laboratorys-ene-durire—the-stor-

prescribing controls for by-products with hazardous properties, which
result from the manufacture or use of any hazardous substance:

prescribing requirements to manage any emergency involving a hazard-
ous substance:

prescribing systems for tracking hazardous substances, including re-
quirements that—

(i)  the whereabouts of the substances be recorded at all times or from
time to time:

(1)  the quantity of the substances be recorded:
(ii1)) a person be identified as being in charge of the substances:

(iv) any person handling the substances hold prescribed qualifications:
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223
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2

3)

224

(h)  prescribing qualifications, including competency, character, or other
relevant requirements (for example, that a person be a member of any
specified professional body or organisation;) for any person handling a
hazardous substance:

(i)  providing for any matters contemplated by this Act, necessary for its ad-
ministration or necessary for giving it full effect.

Compare: 1996 No 30 ss 75, 140

Regulations relating to exemptions in respect of Armed Forces

The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations providing that any specified provisions of this
Act or regulations do not apply (or apply with modifications) in respect of—

(a)  any specified activity or class of activity of the Armed Forces; or

(b) any defence area; or
(c) the Armed Forces or any part of the Armed Forces; or

(d)  military aircraft or naval ships, or any class of military aircraft or naval
ships.

Without limiting subsection (1), the regulations may be subject to any condi-

tions specified in the regulations.

Before making a recommendation under subsection (1), the Minister must
consult the Minister of Defence.

If an exemption is provided under this section, the reasons for the exemption
must be set out in the explanatory note of the regulations.

Regulations relating to worker engagement, participation, and representa-
tion

The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations for 1 or more of the following purposes:

(a)  prescribing matters relating to work groups, including—

(i)  the requirements for determining a work group (including work
groups for workers carrying out work for 2 or more PCBUs):

(1) agreements or variations of agreements relating to the determin-
ation of work groups:

(b)  prescribing matters relating to health and safety representatives—ese
deptty-hetth-ardsatetyrepresentattves. including—
(i)  the eligibility criteria for election as a health and safety represen-
Lty c-or-deptt—henth-tdsttetyrepresertatve:

(i)  the procedure for electing or removing a health and safety repre-
sentative-er-deputy-health-and-safety-representative:
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(c)

(d)

(i)  the eligibility criteria to vote for a health and safety representative
ot-depttyhetth-trdttetyrepresetttres:

(iv) the term of office for health and safety representatives-er-eeputy
heatth-and-safety-representatives:

(iva) specifying high-risk sectors or industries for the purposes of sec-
tions 65(3)(b) and 86A(3)(b):

(ivb) specifying or providing for the method of determining the maxi-
mum total number of days’ paid leave for health and safety repre-
sentatives that a PCBU is required to allow for the whole business

or undertaking under clause 12(2) of Schedule 1A, based on

the number of workers who work for the PCBU as at specified
dates in the year:

(ive) specifying the number of days’ paid leave that a PCBU must al-
low a health and safety representative in specific industries to take

in a year under clause 12(1)(a)(ii) of Schedule 1A:
(v)  maintaining a list of health and safety representatives ene-deputy
health-and-safety—representattre-and providing the list to the regu-

lator:

prescribing matters relating to health and safety committees, including—
(i)  the constitution of health and safety committees:
(i)  meeting requirements for health and safety committees:

providing for any matters contemplated by this Act, necessary for its ad-
ministration or necessary for giving it full effect.

Compare: 1992 No 96 s 21; Model Work Health and Safety Act (Aust) Schedule 3 ¢18. 9

224A Regulations relating to levies
The Governor-General may, by Order in Council, made on the recommenda-

tion of the Minister, make regulations prescribing levies for the purposes of re-
covering the costs of the regulator that relate to its functions in respect of au-

thorisations granted under this Act.
The regulations may—

(€]

Q@)
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€]

prescribe different levies for different classes of persons:

provide for the method by which the levies will be calculated:

specify the criteria and other requirements by and against which the lev-
ies will be set or reset:

provide for the payment and collection of the levy:

state whether or not the persons collecting the levy are entitled to recov-
er the cost of collection and, if the persons are entitled to do so. specify

the maximum rate of collection costs:

exempt any person or classes of persons from paying the levies:
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(1)

2

(2) provide for waivers or refunds of the whole or any part of the levies:

(h) provide for any other matters that are necessary or desirable to set, cal-
culate, administer, collect, and enforce the levies, including (without
limitation).—

(1)  the returns to be made to the regulator for the purpose of enabling
or assisting in the determination of the amounts of levy payable:

(i1)  the circumstances in which, and conditions subject to which, per-
sons may be allowed extensions of time for paying the levies:

ii1) the keeping and retention of accounts, statements, or records spe-
cified by the regulator for a specified period for the purpose of as-
certaining whether regulations are being complied with:

(iv) the establishment of a dispute resolution process for disputes re-

lating to levies, including the appointment of persons to resolve
the disputes, the procedures to be followed by those persons, and

the remuneration of those persons.

If an exemption is provided under subsection (2)(f). the reasons for it must
be set out in the explanatory note of the regulations.

Before making a recommendation under this section, the Minister must—
(a) receive advice from WorkSafe on the proposed levy; and

(b) consult in accordance with section 226.

Regulations providing for transitional matters

The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations—

(a)  providing transitional and savings provisions concerning the coming into
force of this Act that may be in addition to, or in place of, the transition-
al and savings provisions in Schedule 1:

(b) providing that, subject to such conditions as may be specified in the
regulations, during a specified transitional period,—
(i)  specified provisions of this Act (including definitions) do not
apply:
(i1))  specified terms have the meaning given to them by the regula-
tions:

(ii1))  specified provisions repealed or amended or revoked by this Act
are to continue to apply:

(c) providing for any other matters necessary for facilitating or ensuring an
orderly transition from the provisions of any enactments replaced by this
Act to the provisions of this Act.

No regulations made under this section may be made, or continue in force, later
than 2 years after the date on which this section commences.
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(M

146

Consultation requirements for making certain regulations

The Minister must not recommend the making of any regulations under sec-
tion 221, 222,-er224 224, or 224A without first consulting persons and or-
ganisations that the Minister considers appropriate, having regard to the subject
matter of the proposed regulations.

The Minister, before recommending the making of any regulations relating to
hazardous substances, must consult the EPA about the subject matter of the
proposed regulations.

A failure to comply with this section does not affect the validity of the regula-
tions made.

Compare: 1992 No 96 s 21(2). (3)

Further provisions relating to regulations

Regulations made under-seetion-224y222,223y-0r224 this Act may—

(aa) 1mpose similar or additional duties on a person in relation to the same
circumstances as this Act does:

(a)  be of general or limited applicationse¥;

(b)  differ according to differences in time, place, or circumstance, or any
other basis=et;

(c)  impose prohibitions=e%;

(d) apply differently to people of a differing age or health status, and may
apply only to people of a particular age or health status:;

(e) apply differently to different classes of person, workplace, plant, struc-

ture, substance, or kind of risk:

(f)  prescribe, set, or provide for any thing by reference to any methodology,
value, or similar tool (however described) or by reference to controls in
other Acts, regulations, or instruments.

Regulations made under-swbseetion—(4) this Act may not be held invalid just
because--eenfers_they confer any discretion on, or-eHews_allow any matter to
be determined or approved by, any person.

Compare: 1992 No 96 s 22

Procedure for making regulations relating to definitions, exclusions, or ex-
emptions

The Minister must, before making a recommendation in relation to a provision
referred to in subsection (2),—

(a)  have regard to the purpose of this Act set out in section 3; and

(b)  Dbe satisfied that the extent to which any definitions are modified, or any
requirements are modified, exempted, excluded, or applied (as the case
may be) is not broader than is reasonably necessary to address the mat-
ters that gave rise to the proposed regulations.
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(2)  The provisions are—

(2)
(b)

(c)
(d)
(e)
®
(8

(h)

(@)
@

(k)

section 10 (which relates to the application of this Act to prescribed
high-risk plant):

section 13 (which defines person conducting a business or undertak-
ing):

section 14 (which defines worker):

section 16 (which defines supply):

section 18 (which defines notifiable injury or illness):

section 19 (which defines notifiable incident):

section 32 (which relates to the duty of a PCBU who manages or con-
trols a workplace):

section 33 (which relates to the duty of a PCBU who manages or con-
trols fixtures, fittings, or plant at a workplace):

section-83_51 (which relates to the duty to preserve sites):

section 221(o)-and—{p} (which authorises regulations prescribing ex-
emptions from-eesmphyrg compliance with regulations):

section 223 (which authorises regulations relating to exemptions in re-
spect of the Armed Forces).

Exemptions

228A Regulator may grant exemption from compliance with regulations

(1)  The regulator may exempt any person or class of persons from compliance

with any provision or provisions of regulations.

(2) The regulator must not grant an exemption under subsection (1) unless it is
satisfied that—

(a)
(b)

the extent of the exemption is not broader than is reasonably necessary
to address the matters that gave rise to the proposed exemption; and

the exemption is not inconsistent with the purposes of this Act.

(3) The regulator may—

(a)

(b)
()

grant the exemption on any terms and conditions that the regulator
thinks fit; and

——————

amend or revoke an exemption; and
replace an exemption either before or when it expires.

(4) An exemption granted under subsection (1)—

(@)

takes effect from the date specified in the notice published in accordance
with section 228B (which may not be earlier than the date of the no-
tice); and
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(b)  expires on the close of the day that is 5 years after the date on which it
took effect, unless it is sooner replaced or revoked.

The breach of a term or condition of an exemption granted under subsection
(1) is a breach of the provision to which the exemption relates (unless the terms

of the exemption provide otherwise).

Status and publication of exemptions granted by regulator

229
(1)

2

148

An exemption granted under section 228A that is a class exemption is a le-

gislative instrument for the purposes of the Legislation Act 2012 and must be
presented to the House of Representatives under section 41 of that Act.

An exemption granted under section 228A that is not a class exemption is
neither a legislative instrument nor a disallowable instrument for the purposes
of the Legislation Act 2012 and does not have to be presented to the House of
Representatives under section 41 of that Act.

As soon as practicable after an exemption granted under section 228A is
made, it must be—

(a) notified in the Gazette; and

(b)  published on an Internet site maintained by or on behalf of the regulator.

The regulator’s reasons for granting the exemption (including why the exemp-
tion is appropriate) must be published in accordance with subsection (3)(b)
together with the exemption.

A notification in the Gazette for the purpose of subsection (3)(a) does not
have to incorporate the exemption.

In this section, class exemption means an exemption granted under section
228A that is of general application and that applies to classes of persons.

Codes of practice

Approval of codes of practice
The Minister may—

(a) approve a code of practice developed by the regulator for the purposes of
this Act; and

(b) amend or revoke an approved code of practice.

The Minister may approve, amend, or revoke a code of practice under subsec-
tion (1) only if the Minister is satisfied that the code of practice, amendment,
or revocation was developed by a process that involved consultation between—

(a)  unions; and
(b)  employer organisations; and

(c)  other persons or representatives of other persons affected, or reasonably
likely to be affected, by the code, amendment, or revocation.
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(6)

230
(D)

2

A code of practice may incorporate, adopt, or apply (with or without modifica-
tion) all or any part of any other document that is prepared or issued by any
person or body, and that is in force at a particular time.

However, an approved code of practice may not, without the approval of—
(a) the relevant Minister,—

(i)  adopt with modification any documents previously approved by a
Minister of the Crown; or

(1)) approve any amendment of any part of a code of practice that
comprises a document approved by a Minister of the Crown; or

(b)  the Minister responsible for the administration of the Building Act
2004,—

(i)  adopt an acceptable solution or verification method (or both) is-
sued under section 22(1) of that Act; or

(i1)) approve any amendment of any part of a code of practice that
comprises a document approved by that Minister.

The following may be approved by the Minister without carrying out the con-
sultation required by subsection (2):

(a) acode of practice that corresponds, or substantially corresponds, swh-to
a code of practice made under section 20 of the Health and Safety in
Employment Act 1992:

(b)  any minor or technical amendments to an approved code of practice (in-
cluding epprevire—the incorporation of amendments to, or updates of,
documents incorporated by reference).

If the Minister approves any amendment in accordance with subsection
(5)(b), the regulator must make reasonable efforts to notify any affected per-
sons or their representatives of the amendment.

A code of practice approved under this section is neither a disallowable instru-
ment nor a legislative instrument for the purposes of the Legislation Act 2012
and does not have to be presented to the House of Representatives under sec-
tion 41 of that Act.

Compare: 1992 No 96 s 20; Model Work Health and Safety Act (Aust) s 274(1)—3)

Publication and commencement of approved code of practice

As soon as practicable after an approved code of practice has been approved,
amended, or revoked, the regulator must ensure that notice of the approval,
amendment, or revocation is published in the Gazette.

Subject to subsection (3), an approved code of practice, an amendment, or a
revocation may not come into force until at least 28 days after it has been noti-
fied in the Gazette.
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3)

231
(D

2

232

3)

“)

234
(1)

150

A minor or technical amendment approved by the Minister under section
229(5) comes into force on the date specified by notice in the Gazette.

Compare: 1992 No 96 s 20A

Access to approved codes of practice

The Gazette notice published by the regulator under section 230(1) must spe-
cify the place or places at which copies of the code of practice or amendment
(as the case may be) are available for public inspection and purchase.

The regulator must ensure that the approved code of practice is available—

(a)  free of charge on an Internet site maintained by or on behalf of the regu-
lator; and

(b)  for purchase in hard copy at a reasonable charge.
Compare: 1992 No 96 s 20C(1)

Proof of codes of practice

The publication by the regulator of a notice under section 230(1) is conclu-
sive proof that the code has been validly made under section 229.

Compare: 1992 No 96 s 20A(5)

Use of approved codes of practice in proceedings

No code of practice issued or amended under this Part confers rights or obliga-
tions capable of enforcement in any civil or criminal proceedings.

A#-However, an approved code of practice is admissible in she-preeeedine-any
civil or criminal proceedings as evidence of whether or not a duty or obligation
under this Act exregatations-has been complied with.

The court may—

(a)  have regard to the code as evidence of what is known about a hazard or
risk, risk assessment, or risk control to which the code relates; and

(b)  rely on the code in determining what is reasonably practicable in the cir-
cumstances to which the code relates.

Nothing in this section prevents a person from introducing evidence of compli-
ance with this Act in a manner that is different from the code but provides a
standard of work health and safety that is equivalent to or higher than the
standard required in the code.

Compare: 1992 No 96-s26(H9 s 20B; Model Work Health and Safety Act (Aust) s 275
Safe work instruments

Minister may approve safe work instruments

The Minister may—
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235
(1)

2

(a) approve a safe work instrument developed by the regulator for the pur-
poses referred to in subsection (2); and

(b) amend or revoke a safe work instrument approved under paragraph
(a).

The purposes of safe work instruments are to define terms, prescribe matters,

or make other provision in relation to any activitys or thing, including (without

limitation )-ey-asset-equipment—faetitgoods+a o matertal—praectiee

control of substances, and competency requirements.
The Minister must not approve a safe work instrument unless the Minister is
satisfied that all persons and organisations that the Minister thinks appropriate
have been consulted, having regard to the subject matter of the proposed safe
work instrument.

The Minister may approve an amendment to a safe work instrument (including
approving incorporation of amendments to, or updates of, documents incorpor-
ated by reference) without complying with subsection (3) if the Minister is
satisfied that the amendment is minor or technical.

A safe work instrument is a disallowable instrument, but not a legislative in-
strument, for the purposes of the Legislation Act 2012 and must be presented to
the House of Representatives under section 41 of that Act but only to the extent
that the instrument is given effect to in accordance with section 235(1).

The Minister must, as soon as practicable after a safe work instrument is
made,—

(a) notify the safe work instrument in the Gazette; and
(b)  ensure that a copy of the safe work instrument is available—

(1)  free of charge on an Internet site maintained by or on behalf of the
regulator; and

(i1)  for purchase in hard copy at a reasonable charge.

A failure to comply with subsection (3) does not affect the validity of a safe
work instrument.

Legal effect of safe work instruments

A safe work instrument made under section 234 has legal effect only to the
extent that any regulations made under the relevant health and safety legisla-
tion refer to it.

For the purposes of subsection (1), regulations may refer to—

(a)  a particular safe work instrument as amended or replaced from time to
time; or
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(b) any safe work instrument that may be made for the purposes of regula-
tions_(even if the instrument is not or has not been made at the time the

regulations are made).

General provisions

Minister may delegate approval of codes of practice and safe work instru-
ments to regulator

The Minister may, either generally or particularly, delegate to the regulator his
or her power—

(a) under section 229 to approve, amend, or revoke en-appreved-a_code of
practice:

(b)  under section 234 to approve, amend, or revoke a safe work instru-
ment.

A delegation under this section must be in writing.

The regulator must not delegate the power to approve, amend, or revoke a code
of practice or a safe work instrument delegated to it under subsection (1) ex-
cept in accordance with the terms of the delegation.

The power of the Minister to delegate under this section—

(a)  1s subject to any prohibitions, restrictions, or conditions contained in any
other Act in relation to the delegation of the Minister’s functions or
powers; but

(b)  does not limit any power of delegation conferred on the Minister by any
other Act.

The regulator may exercise the power delegated to it under this section in the
same manner and with the same effect as if it had been conferred on the regula-
tor (subject to any restrictions or conditions imposed under the delegation).

If the regulator purports to act under a delegation under this section, the regula-
tor must, in the absence of proof to the contrary, be presumed to be acting in
accordance with the terms of the delegation.

No delegation affects or prevents the performance or exercise of any function
or power by the Minister or affects the responsibility of the Minister for the ac-
tions of a person acting under the delegation.

Relationship between regulations relating to hazardous substances under
this Act and Resource Management Act 1991

A person performing a function or exercising a power under the Resource

Management Act 1991 that relates to the use, handling, manufacture, transport,
storage. or disposal of any hazardous substance must comply with the provi-

sions of any regulations for work involving hazardous substances made under

this Act, except as provided in subsections (2) and (3).
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(2) Nothing in subsection (1) prevents any person lawfully imposing more strin-

gent requirements on the use, handling, manufacture, or storage of any hazard-
ous substance than may be required by regulations for work involving hazard-

ous substances made under this Act where those requirements are considered
necessary by that person for the purposes of the Resource Management Act
1991.

(3) Nothing prescribed in regulations made under this Act for the safe use, han-
dling. manufacture, or storage of hazardous substances applies in relation to
any resource consent to which this subsection applies that is—

(a) aland use consent relating to the use, handling, manufacture, or storage
of any hazardous substance; or

(b)  a coastal permit to do something that would otherwise contravene sec-
tion 15 of the Resource Management Act 1991; or

(c)  adischarge permit.

(4) Subsection (3) applies where the resource consent concerned was granted be-
fore the coming into force of any regulations made under the Hazardous Sub-
stances and New Organisms Act 1996 and until such time as the conditions on
the resource consent are reviewed in accordance with section 128 of the Re-
source Management Act 1991.

(5) In this section, resource consent has the same meaning as in section 2(1) of

the Resource Management Act 1991.

Subpart 4—Franstttonal-and-savings-provistonssrepeatss-Repeals,

revocations, and consequential amendments

87 Loand -

238 Repeals and revocations
(1)  The Health and Safety in Employment Act 1992 (1992 No 96) is repealed.
(2)  The Machinery Act 1950 (1950 No 52) is repealed.
(3)  The following regulations and order are revoked:
(a) Health and Safety in Employment (Prescribed Matters) Regulations
2003 (SR 2003/90):

(b)  Machinery (Exclusion of Some Pressure Equipment, Cranes, and Pas-
senger Ropeways) Order 1999 (SR 1999/127):

(c)  Noxious Substances Regulations 1954 (SR 1954/128).
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239 Consequential amendments

Amend the enactments specified in Schedule 3 as set out in that schedule.

Part 6
Amendments to other Acts

Subpart 1—Amendments to Accident Compensation Act 2001

240 Principal Act

This subpart amends the Accident Compensation Act 2001 (the principal
Act).

241 New section 5A inserted (Provisions affecting application of amendments
to this Act)

After section 5, insert:

5A Rrovisions—affeetine—apph

savings, and related provisions

The transitional, savings. and related provisions set out in Schedule 1AA have
effect according to their terms.

241A Section 6 amended (Interpretation)

In section 6. insert in its appropriate alphabetical order:

health and safety regulator has the same meaning as regulator in section 12
of the Health and Safety Reform Act 2014.

242 Section 167 amended (Application and source of funds)
Replace section 167(3)(g) with:

(g) audits and assessments referred to in sections 174D and 175; and

243 Section 169 amended (Rates of levies)
After section 169(4)(a), insert:
(ab) section 174A(2):

244 New sections 174A to 174F inserted
After section 174, insert:
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174A Corporation may develop and establish workplace incentive programmes

(1

2

174B
()

2

The Corporation may develop and establish 1 or more workplace incentive pro-
grammes to provide incentives for employers and self-employed persons to re-
duce the incidence, severity, and impact of work-related personal injuries.

A Work Account levy determined for the purposes of section 168, 168B, or 211
may be adjusted up or down for a particular employer or a particular self-em-
ployed person in accordance with the terms and conditions of a workplace in-
centive programme.

Regulations made under section 333 may prescribe fees and charges payable by
employers and self-employed persons who participate in a workplace incentive
programme, including:

(a) administration fees to meet the costs, or part of the costs. incurred in ad-
ministering the programme; and

(b) fees or charges for audits and assessments provided for under section

174D(3).

Process to develop workplace incentive programme

In developing a workplace incentive programme, the Corporation must—
(a)  have regard to the following matters:

(i)  the extent to which the programme is likely to lead to reductions
in the incidence, severity, and impact of work-related personal in-
juries and to improvements in rehabilitation and durable return to
work; and

(i1))  the extent to which the programme may affect the Work Account
levies payable by levy payers who are not participating in the pro-
gramme; and

(iii)) the expected administration costs of the programme; and

(iv)  the impact of the programme on the administration of the accident
compensation scheme as a whole and on claims management pro-
cesses; and

(b)  endeavour to ensure that programmes are available for a variety of types
of employers and self-employed persons, including small and large busi-
nesses; and

(c)  endeavour to ensure that the rates of adjustment to Work Account levies
that will be available under the programme are proportionate to the ex-
pected increases or decreases in costs to the Corporation as a result of
employers and self-employed persons participating in the programme.

In developing a workplace incentive programme, the Corporation must consult
the persons or organisations it considers appropriate, having regard to—

(a)  the potential participants in the programme; and
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(b) the potential impact of the programme on the Work Account levies of
non-participating levy payers.
Subsection (2) does not apply if the Minister determines under section

174C that the workplace incentive programme must be approved by the Minis-
ter.

Minister’s approval of certain workplace incentive programmes

The Minister may determine, in relation to any proposed workplace incentive
programme, that the programme must be approved by the Minister before it is
established under section 174D.

In deciding whether to make a determination under subsection (1), the Min-
ister may consider any relevant factors, including—

(a)  the public interest; and

(b)  how the proposed workplace incentive programme aligns with the Gov-
ernment’s broader objectives; and

(c) the impact of the proposed workplace incentive programme on levy
payers generally or on particular groups of levy payers; and

(d) the impact of the proposed workplace incentive programme on levy
payers who, despite being eligible to participate in the proposed pro-
gramme, may choose not to participate.

If the Minister makes a determination under subsection (1), before the Min-

ister approves the establishment of the workplace incentive programme, the

Minister must consult any persons or organisations that the Minister considers

appropriate, having regard to—

(a)  the potential participants in the programme; and

(b) the potential impact of the programme on the Work Account levies of
non-participating levy payers.

Establishment of workplace incentive programmes

The Corporation may, by notice in the Gazette, establish a workplace incentive
programme.

A notice in the Gazette under subsection (1) must set out the terms and con-
ditions of the workplace incentive programme, including—

(a) any criteria that must be met before an employer or a self-employed per-
son may participate in the programme; and

(b)  the basis and conditions on which, and periods for which, Work Account
levies may be adjusted for participants in the programme; and

(c) the level or levels of levy adjustment that may apply to participants in
the programme.
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Without limiting subsection (2), a notice in the Gazette under subsection
(1) may provide for audits or assessments of participants in the workplace in-
centive programme, including—

(a)  the order in which applications for audits or assessments are to be dealt
with:

(b)  the approval of auditors_and assessors:

(c) requirements that audits or assessments be conducted in accordance with
an audit tool or audit tools developed or approved by the Corporation:

(d) the frequency of audits or assessments and the circumstances under
which additional audits or assessments may be required.

A notice in the Gazette under subsection (1), and an audit tool developed for
the purposes of subsection (3)(c), may incorporate by reference any material
referred to in section 176, and that section and section 177 apply as if the no-
tice were a regulation made for the purposes of section 175, the audit tool were
an audit tool referred to in section 175(4), and the reference to the Minister in
section 176(3) were a reference to the Corporation.

A notice in the Gazette under this section is a disallowable instrument, but not
a legislative instrument, for the purposes of the Legislation Act 2012 and must
be presented to the House of Representatives under section 41 of that Act.

Amendments to workplace incentive programme

A workplace incentive programme may be amended in the same manner as a
workplace incentive programme is developed and established.

Sections 174B to 174D apply, with all necessary modifications, in relation
to an amendment to a workplace incentive programme.

Despite subsection (2), sections 174B(2) and 174C(3) do not apply if the
amendment is a minor or technical amendment.

A notice in the Gazette under this section is a disallowable instrument, but not
a legislative instrument, for the purposes of the Legislation Act 2012 and must
be presented to the House of Representatives under section 41 of that Act.

Corporation must report on effectiveness of workplace incentive pro-
grammes

The Corporation must include in its annual report under section 150 of the
Crown Entities Act 2004 a report on the effectiveness of workplace incentive
programmes in reducing the incidence and impact of work-related personal in-
juries.

Section 175 amended (Risk adjustment of Work Account levies)

Repeal section 175(1) and (2).

In section 175(4), replace “An audit of an employer’s or a self-employed per-
son’s safety management practices must, and an assessment of a self-employed
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264A
(1)

2

3)

158

person’s safety management capabilities may,” with “An audit of an employ-
er’s safety management practices must”.

In section 175(7), replace “subsection (1)(a) or (3) must, and regulations made
for the purposes of subsection (1)(b) may,” with “subsection (3) must”.

Replace section 175(7)(c) with:

(c) the frequency of audits of an employer’s safety management practicess
and the circumstances under which additional audits may be required:

Section 176 amended (Incorporation by reference)
Replace section 176(1)(a) with:

(@) New Zealand standard, or any requirement or recommended practice of
any New Zealand organisation; or

Section 190 amended (Purchase of weekly compensation by shareholder-
employees)

In section 190(2), replace “sections 175,” with “sections 174D, 175,”.

Section 263 amended (Prevention of personal injury)
Replace section 263(5) with:

The Corporation must ensure that any measures undertaken or funded in ac-
cordance with this section—

(a) are co-ordinated with similar activities of other government agencies to
contribute to the overall injury prevention objectives in an efficient and
effective way; and

(b) to the extent that the measures will be funded from the Work Account,
take account of the Health and Safety at Work Strategy published under
section 211 of the Health and Safety Reform Act 2014.

New sections 264A and 264B inserted
After section 264, insert:

Workplace injury prevention action plan

The Corporation and WorkSafe must at all times have a workplace injury pre-
vention action plan.

The Corporation and WorkSafe—
(a) may amend the workplace injury prevention action plan at any time; and

(b) must review the workplace injury prevention action plan at least once
every 3 years.

The workplace injury prevention action plan must—
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(a)
(b)
(c)

(d)

(e)

outline all workplace injury prevention programmes that will be under-
taken by WorkSafe and the Corporation (jointly or separately) in the
period to which the plan relates; and

state how those programmes are to be funded; and

if funding from one agency is to be used to fund programmes undertaken
by the other agency, state the amount of that funding; and

in relation to programmes, or aspects of programmes, to be undertaken
by WorkSafe, be consistent with the Health and Safety at Work Strategy
published under section 211 of the Health and Safety Reform Act
2014; and

in relation to programmes, or aspects of programmes, to be undertaken
by the Corporation, be consistent with the Corporation’s priorities for in-
jury prevention measures relating to the Work Account.

(4)  The Corporation and WorkSafe must, to the extent practicable, ensure that—

(a)

(b)

(c)

the workplace injury prevention action plan outlines a coherent scheme
of workplace injury prevention programmes that do not involve the du-
plication of activities carried out by the Corporation and WorkSafe; and

workplace injury prevention programmes are undertaken by the agency
that is best suited to undertake them; and

programmes outlined in the workplace injury prevention action plan
complement the agencies’ other activities, such as enforcement and edu-
cation activities.

264B Injury prevention measures undertaken by WorkSafe and funded by Cor-
poration or jointly undertaken

(1)  This section applies to injury prevention measures that are—

(a)
(b)

jointly undertaken by the Corporation and WorkSafe; or

undertaken by WorkSafe and partly or wholly funded by the Corpor-
ation.

(2) Before-a—measuare_measures to which this section applies-ts-eemmeneed com-

mence, the Corporation and WorkSafe must enter into-a—witten-aereement—theat
speetftes_| or more written agreements that specify—

(a)

how the-reasusre measures—

(1)  s-are likely to result in a cost-effective reduction in actual or pro-
jected levy rates in the Work Account; and

(i)  #s-are consistent with the Health and Safety at Work Strategy pub-
lished under section 211 of the Health and Safety Reform
Act 2014; and

(ii1)) #s-are_consistent with the Corporation’s priorities for injury pre-
vention measures relating to the Work Account; and
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(b)  the amount of funding to be provided by the Corporation and by Work-
Safe; and

(c)  how and when that funding will be provided; and

(d) how the measuare-measures will be evaluated, including the key perform-
ance indicators to be used and the expected outcomes; and

(e) any requirements for reporting between the agencies.

If funding for es-injury prevention seasare-measures undertaken by WorkSafe
is to be provided by the Corporation, the agreement may also provide that the
Corporation may cease providing funding if it is satisfied that—

(a)  key performance indicators are not being met; or

(b)  expected outcomes are not being achieved.

Section 280 amended (Disclosure of information to Corporation)

In section 280(2). replace “Worksafe” with “health and safety regulators”.

Section 286 amended (Corporation to provide information to Ministry of
Business, Innovation, and Employment and to WorkSafe)

In_the heading to section 286, replace ‘“Worksafe” with “health and safety
regulators”.

In section 286(1), replace “Worksafe” with “a health and safety regulator”.

In section 286(1)(b), replace “Worksafe” with “the health and safety regulator”.
In section 286(2), replace “Worksafe” with “the health and safety regulator’ in
each place.

In section 286(3), replace “Worksafe” with “health and safety regulators”.
In_section 286(5)(e), replace “Health and Safety in Employment Act 1992”
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

160

10

15

20

25

30



Health and Safety Reform Bill Part 6 c1 253

251

New Schedule 1AA inserted

Before Schedule 1, insert the Schedule 1AA set out in Schedule 4 of this
Act.

Subpart 2—Amendments to Hazardous Substances and New Organisms

252

253
(D

Act 1996

Principal Act

This subpart amends the Hazardous Substances and New Organisms Act
1996 (the principal Act).

Section 2 amended (Interpretation)
In section 2(1), insert in their appropriate alphabetical order:

classification control means a control_imposed under this Act for any hazard-
ous substance in any place that specifies any requirements for advertising,
identification, labelling, packaging, or safety data sheets

content control means a control imposed under this Act that—

(a)  specifies the allowable limits for the content of any—
(i)  substance contained in any substance or product; or

(i)  element or compound that makes up any substance contained in
any substance or product; or

(b)  specifies the allowable limits for the properties of any substance or prod-
uct; or

(c)  prohibits the presence of any—
(i)  substance contained in any substance or product; or

(i1))  element or compound that makes up any substance contained in
any substance or product

document has the same meaning as in section 4(1) of the Evidence Act 2006

ecotoxic control means a control imposed under this Act for the purposes of

controlling the ecotoxic effects of a hazardous substance

te)  elassifesttorreentrobof
) eententeentrelof
fe) dispesaleentrelof
D environmental-eontroler

) Aof-workpheccontrot
EPA control—
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(1A)

(a) means any control imposed by the Authority under this Act for the pur-
pose_of controlling the adverse effects of hazardous substances on
people or on the environment; and

(b) includes, but is not limited to, classification controls, content controls,
disposal controls, and ecotoxic controls

EPA notice means a notice issued in the Gazette by the Authority under Part 6
or under any other provision of this Act that applies section 76B

gases under pressure means—
a compressed gas. or

a liquefied gas: or

a refrigerated liquefied gas; or
a dissolved gas

(a)
(®)
(c)
(d)

workplace has the same meaning as in section 15 of the Health and Safety
Reform Act 2014,

In section 2(1), repeal the definition of container.

2

3)

“)

(4A)

In section 2(1), definition of controls, replace “regulations, rules, codes, or
other documents” with “regulations, rules, EPA notices, codes, or other instru-
ments or documents”.

In section 2(1), definition of exposure limit, replace “, a tolerable exposure
limit, or a workplace exposure standard” with “or a tolerable exposure limit”.

In section 2(1), definition of hazardous substance, replace “regulations” with
“an EPA notice”.

In section 2(1). repeal the definition of landfill.

)

(6)

(7
®)

162

In section 2(1), definition of persistent organic pollutant, paragraph (b), re-
place “but” with “and”.

In section 2(1), definition of persistent organic pollutant, after paragraph (b),
insert:

(ba) includes a manufactured article containing 1 or more of those substan-
ces; but

In section 2(1), repeal the definitions of place of work and port of entry.

In section 2(1), definition of prescribed, after “regulations made”, insert “or an
EPA notice issued”.
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(9) Insection 2(1). replace the definition of public notice with:
public notice means—
(a) anotice published on an Internet site maintained by or on behalf of the
Authority; or
(b) anotice published in 1 or more daily newspapers circulating in the main
metropolitan areas, together with any other public notice (if any) that the
Authority or Minister (as applicable) thinks fit
(9A) In section 2(1), repeal the definition of serious harm.
(9B) In section 2(1), repeal the definition of stationary container.
(10) In section 2(1), repeal the definition of test certificate.
(11) In section 2(1), repeal the definition of tracking system.
254 Section 3 amended (Act to bind the Crown)
(1)  Insection 3(3), after “codes of practice for”, insert “EPA controls for”.
(2)  Insection 3(4)(a)(i), (5)(a)(i), and (6), replace “controls” with “EPA controls”.
(3) In section 3(4)(a)(i1) and (5)(a)(ii), replace “regulations made” with “EPA noti-
ces issued”.
(4) In section 3(7), after “regulations”, insert “or EPA notices”.
(5) In section 3(8), after “which involves any”, insert “breach of an EPA control
relating to a”.
255 New section 3A inserted (Transitional and savings provisions relating to
amendments to Act)
After section 3, insert:
3A Transitional and savings provisions relating to amendments to Act

The transitional and savings provisions set out in Schedule 7, which relate to
amendments made to this Act by subpart 2 of Part 6 of the Health and
Safety Reform Act 2014, have effect for the purposes of this Act.
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Section 11 amended (Powers, functions, and duties of Authority)

(ba) carry out its enforcement functions under this Act:

(bb) 1issue certificates in accordance with section 82 and revoke certificates

In carrying out its powers, functions, and duties conferred on it by or under this
Act that relate to hazardous substances, the Authority must foster a co-opera-
tive and consultative relationship with WorkSafe-New—4eatand-and-the-persens

Despite subsection (5A), if any function or power under section 26 or 51 in re-
lation to hazardous substances or under section 28A, 29, or 32 is delegated
under this section, the delegate may delegate the function or power to the chief
executive or any employee of the Authority with the prior written consent of

Section 20 amended (Obligation to prepare and maintain register)

89 { . 9555’ ﬁ 13 ] : E]a”’ : | 13 (4‘)”
257
(1)  After section 11(1)(b), insert:
in accordance with section 82C:

(2)  After section 11(2), insert:
(2A)

Hente-werlchealth-and-safety.
258 Section 19 amended (Delegation by Authority)
(1)  After section 19(1)(a), insert:

(ab) the issuing of an EPA notice; and
(1A) In section 19(2)(ha), delete “test”.
(2)  After section 19(5A), insert:
(5B)

the Authority.
258A
(1)  Replace section 20(1) with:
(€]

The Authority must keep a register of all applications for approvals for hazard-
ous substances and new organisms made to the Authority. including pending

and withdrawn applications.

(2) Replace section 20(2)(f) with:
(f)  all the controls on a hazardous substance imposed under this Act.

(3)  After section 20(3). insert:

(3A) The register must also include reference to controls on a hazardous substance
imposed under the Health and Safety Reform Act 2014.

(3B) The register may also include reference to controls on a hazardous substance
imposed under any other Act.

(4)  After section 20(5), insert:
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26
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3)

“)

)

(6)

261

The Authority may withhold any information relating to transhipment applica-
tions that this section would otherwise require to be on the register if, in its

opinion, the information could pose a risk to national safety and security.

Section 26 replaced (Determination of new organism or hazardous sub-
stance)

Replace section 26 with:

Determination of new organism or hazardous substance

The Authority may, on application by any person, determine whether or not
any organism is a new organism.

A determination under subsection (1) must be issued by notice in the Gaz-
ette.

The Authority may, on application by any person, determine 1 or more of the
following:

(a)  whether or not any substance is a hazardous substance:
(b) ahazardous substance’s classification:
(c) the approvals that apply or are required to be obtained.

A determination under subsection (3) must be publicly notified-t—aeeere-
» oS3

Before issuing a determination under this section, the Authority must have re-
gard to—

(a) any information held by the Authority; and

(b) any information held by any department listed in Schedule 1 of the State
Sector Act 1988 and any Crown entity; and

(c) any information provided by the applicant.

The Authority may revoke or reissue a determination issued by it under this
section if it receives further information.

Section 33 amended (Exemptions from Act for small-scale research on
hazardous substances)

In section 33(1)(a), (2)(a), and (2)(b)(i), replace “prescribed requirements” with
“requirements prescribed under Parts 1 to 5 of the Health and Safety Re-
form Act 2014”.
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Section 53 amended (Applications required to be publicly notified)
Repeal section 53(1)(f).

After section 53(1), insert:

The Authority must publicly notify, in 1 or more public notices,—

(a) an application under section 96B to issue, amend, or revoke a group
standard; and

(b)  the proposal to issue or amend (as the case may be) a group standard;
and

(c) the Authority’s assessment of the matters required under section
96C(1)(a), (b), (¢), (d), and (e) in relation to a group standard as pro-
posed to be issued or amended.

In section 53(4)(c)(ii), after “application”, insert “; and”.
After section 53(4)(c), insert:

(d) if the application is an application for approval of a hazardous substance,
WorkSafe-New—Zeatand.

Section S3A repealed (Method of public notification)

Repeal section 53A.

Section 58 amended (Further information)
Replace section 58(1)(c) with:

(c)  must consult with all departments or Crown entities notified of the appli-
cation in accordance with section 53(4) and,—

(1)  if any application is for approval to import, develop, field test,
conditionally release, or release a new organism, have particular
regard to any submissions made by the Department of Conserva-
tion; and

(i1)  if any application is for approval to import or manufacture a haz-
ardous substance, have particular regard to any submissions made
by WorkSafe-NewZeatand.

Section 59 amended (Time limits and waivers)
In section 59(1)(a), replace “section 53” with “section 53(1), (1A)(a), and (2)”.

In section 59(3)(a), after “regulation”, insert “or an EPA notice”.
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265A Section 62 amended (Grounds for reassessment of a substance or organ-
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Bk T

267

63C
(1)

2

ism
After section 62(2)(a), insert:

(aa) achange in any controls under Parts 1 to 5 of the Health and Safe-
ty Reform Act 2014: or

Section 63A amended (Modified reassessment procedure for amendments
to approvals of hazardous substances)

In section 63A(2)(a), after “may vary the”, insert “EPA”.

[13 aagn 99 13

Replace section 63A(7) with:

Sections 77, 77A, and 77B apply to any hazardous substance that is approved
under this section and, for the purposes of this section, controls previously im-
posed under section 77A have effect as other specified controls under that sec-
tion.

New section 63C inserted (Modified reassessment to change controls in
other cases)

After section 63B, insert:

Modified reassessment to change controls in other cases

Despite anything to the contrary in this Act, the Authority may reassess a haz-
ardous substance in accordance with this section if the Authority considers
that—

(a) areassessment of the hazardous substance under section 63 is not appro-
priate because the reassessment will involve only a specific aspect of the
approval; and

(b) the amendment is not a minor or technical amendment to which section
67A applies; and

(c) the reassessment is necessary because of a change in the hazard classifi-
cation system, EPA controls, or controls under Parts 1 to 5 of the
Health and Safety Reform Act 2014.

A reassessment under this section—

(a) may vary 1 or more of the following:
(i)  the EPA controls that attach to a hazardous substance:
(1)  the description of a hazardous substance:
(i11)) the hazard classification of a hazardous substance; but

(b) may not revoke an approval given to import or manufacture a hazardous
substance under this Act.
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67B
(1)

168

A reassessment under this section is deemed to be an application, and sections
55 to 61 apply with all necessary modifications.

The Authority may reassess a hazardous substance under this section without
publicly notifying the reassessment in accordance with section 53.

If the Authority does not publicly notify the reassessment in accordance with
section 53, the Authority must—

(a) do everything reasonably practicable on its part to consult with all per-
sons who, in its opinion, may be affected by the reassessment; and

(b) give those persons a reasonable opportunity to make submissions and
comments to the Authority on the reassessment; and

(c)  consider all submissions and comments received.

The Authority may approve or decline an application for reassessment under
this section as it considers appropriate after taking into account—

(a) all the effects associated with the reassessment; and

(b) the best international practices and standards for the safe management of
hazardous substances.

Section 65(e) applies, with all necessary modifications, to a reassessment under
this section.

Sections 77, 77A, and 77B apply to any hazardous substance that is approved
under this section_and, for the purposes of this section, controls previously im-
posed under section 77A have effect as other specified controls under that sec-
tion.

This section does not limit the operation of section 77(2)(a).

Section 65 amended (No compensation following reassessment)

In section 65, after “section 63,”, insert “63A, or 63C or a group standard is
amended or revoked under section 96B(3),”.

New section 67B inserted (Revoking duplicated approvals)
After section 67A, insert:

Revoking duplicated approvals

The Authority may, by notice in the Gazette, revoke an approval-er-e-deermed

apprevet, a deemed approval, or a group standard for a substance if the Author-
ity is satisfied that a corresponding approval to the same or a substantially sim-

ilar effect applies to the substance under—
(a)  a group standard; or

(b) aPart 5 approval that is not a deemed approval.
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(1A)

271

74

272

(o)

2

3)

The Authority may, but is not required to, consult any person or organisation

before revoking an approval-es-a—deemed—apprevet, a deemed approval, or a
group standard under this section.

Section 68 amended (Minister’s power to call in applications with signifi-
cant effects)

After section 68(1), insert:

However, a direction under this section applies to an application that relates to
any hazardous substances only if the application is one referred to in section
53.

Section 74 replaced (Establishment of hazard classification system)

Replace section 74 with:

Establishment of hazard classification system

The Authority may from time to time, in accordance with section 76B, issue
a-nettee—-the-Gazette an EPA notice establishing a hazard classification sys-
tem by—

(a)  prescribing, for each intrinsic hazardous substance property, a number of
degrees or types of hazard, which may be done either by reference to an
international system or by incorporation of material under section 141A:

(b)  prescribing, for each intrinsic hazardous substance property, a degree of
hazard below which any substance is not considered hazardous, which
may be done either by reference to an international system or by incorp-
oration of material under section 141A:

(ba) prescribing, for gases under pressure, a physical state when packaged:

(c) prescribing substances as substances that are not hazardous for the pur-
pose of this Act.

Section 75 amended (Regulations prescribing hazard classification control)

Replace the heading to section 75 with “Authority may prescribe hazardous
property controls’.

In section 75(1), replace “Subject to section 141, the Governor-General may,
from time to time, by Order in Council make regulations prescribing controls”

with “The Authority may from time to time, in accordance with section 76B,
issue-a-petree-ta-the-Gezette_ an EPA notice prescribing any EPA controls™.

Replace section 75(1)(f) and (g) with:

(f)  for substances with ecotoxic properties—

(1)  to reduce the likelihood of unintended exposure to any such sub-
stance:
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(i1))  to control the adverse effects of any exposure to such substances.

Repeal section 75(2).

In section 75(3), replace “regulations” with “notice”.

273 Section 76 replaced (Requirements for containers, identification, disposal,
emergencies, tracking, and fireworks)

76

(M

170

Replace section 76 with:

Authority may prescribe controls and requirements relating to hazardous
substances

The Authority may, from time to time, in accordance with section 76B, issue
a-netree—-the—Gasette_an EPA notice prescribing_EPA controls that do 1 or
more of the following:

(2)

(e)
®

(2

(h)

(1)

prescribe requirements for packages or containers for hazardous substan-
ces:

prescribe requirements for the identification, labelling, and advertising
of hazardous substances, and requirements for safety data sheets:

prescribe requirements for disposal of hazardous substances:

prescribe qualifications and other requirements that persons must hold or
meet in order to obtain or handle—

(1)  hazardous substances other than in a workplace:

(i)  hazardous substances with ecotoxic properties:

prescribe requirements for content controls:

prescribe-er-previde—for EPA controls on any-eempressed gases_under
pressure, whether or not the properties of any gas that is—eempressed

under pressure are intrinsically hazardous:

prescribe EPA controls for any hazardous substance to avoid or mitigate
any adverse effects on the physical or chemical nature of the environ-
ment:

prescribe EPA controls to avoid or mitigate illness or injury to people or
damage to the environment or chattels from any hazardous substance:

prescribe EPA controls for by-products with hazardous properties, which
result from the manufacture or use of any substance:

prescribe technical restrictions and prohibitions on the sale of specified
fireworks.
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“)

)

76A

Compressed-gases-Gases under pressure that are subject to EPA _controls under
subsection (1)(f) must be treated as hazardous substances for the purposes of

Part 7, regardless of their properties.

centrets-EPA controls may be prescribed under subsection (1)(i) only if the
Authority is satisfied that the controls on any by-product with hazardous prop-

erties under this Act or any other Act are not sufficient to achieve the purposes
of this Act.

The Authority may, in any EPA notice,—

(a) prescribe EPA controls for any specified hazardous substance or hazard-
ous substances of a specified class:

(b)  prescribe or provide for EPA controls by reference to controls prescribed
under any other Act.

Authority may prescribe other matters relating to hazardous substances

The Authority may, in accordance with section 76B, issuc-a—netiee——the
&azette an EPA notice that does 1 or more of the following:

(a)  prescribes the method of estimating the quantity of any substance to be
imported or manufactured:

(b)  prescribes countries for the purposes of sections 28 and 31:

(c)  prescribes information to be provided to the Authority with any applica-
tion for approval of any hazardous substance:

(d) prescribes, whether by reference to any specified classes of importers or
manufacturers or on some other basis.—

(1)  information that importers or manufacturers must provide to the
Authority; and

(i) related requirements, including the making available of, or the
giving of, any notice or information about specified activities,
matters, or things to the Authority or to an enforcement officer:

(e)  prescribes forms for the purposes of this Act that relate to any hazardous
substances:

(f)  prescribes documentation to be issued in respect of any hazardous sub-
stance before importation into New Zealand:

(g) prescribes qualifications for enforcement officers appointed under sec-
tion 100:
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(h)

prescribes who is an importer or a manufacturer, which may be done by

reference to any classes or otherwise.

76AA Authority may prescribe transitional and savings provisions

The Authority may, in any EPA notice, include transitional and savings provi-
sions for the purpose of giving effect to any matters arising from the notice that
are necessary because of the coming into effect of the notice.

76B
(1)

2

3)

172

Procedure for issuing EPA notices

Before issuing an EPA notice, the Authority must—

(a)

(b)

(c)

publicly notify-t-eeeerdanee—with-seetior—=3+4 its intention to issue the
notice; and

give interested persons a reasonable time, which must be specified in the
notification published under paragraph (a), to make submissions on
the proposal; and

consult any persons, representative groups within the hazardous substan-
ces industry or elsewhere, government departments, WorkSafe-New—z%ea-
tard, and Crown entities that the Authority considers appropriate in each
case.

Before issuing an EPA notice, the Authority must have regard, and give any
weight that it considers appropriate in each case, to the following:

(a)  the costs_and benefits of implementing measures for which the notice is
being proposed:

) e intornatio
agement:

(b) the best international practices and standards for the safe management of
hazardous substances:

(c) any other matters that the EPA considers appropriate in the circumstan-
ces.

An EPA notice must—

(a)  be signed by the chairperson of the Authority; and

(b)  set out fully the requirements of the notice, except where certain infor-
mation is incorporated in the notice by reference; and

(c) include a statement of the objective of the notices; and

(d) bepublished in the Gazette.
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76C

274

An EPA notice must be publicly notified-+raeeordanee-wth-seetronr334, along
with a statement stating the extent of consultation that took place before the no-
tice was made.

The Authority may amend or revoke any EPA notice and the amendment or
revocation is subject to subsections (1) to (3), except as provided by sub-
section (6).

The Authority may, on its own initiative, amend an EPA notice without com-
plying with subsections (1) and (2), if it considers that the amendment is
minor in effect or corrects a minor or technical error.

A failure to comply with subsections (1), (3), and (4) does not affect the
validity of any EPA notice made under this Act.

Application of Legislation Act 2012 to EPA notices

An EPA notice is a disallowable instrument, but not a legislative instrument,
for the purposes of the Legislation Act 2012 and must be presented to the
House of Representatives under section 41 of that Act.

Section 77 amended (Controls on hazardous substances)

(1AA) In the heading to section 77, replace “Controls” with “EPA controls”.

(1AB) In section 77(1), replace “degree of hazard of that substance” with “degree or

(M
2

2A)

EE2DE

type of hazard of that substance, if applicable”.
Replace section 77(2) and (2A) with:

The controls prescribed by any regulations, and the EPA controls prescribed by
any EPA notice, for each hazard classification attach to the substance, but may
be varied,—

(a) from time to time, by amendments to the regulations or notice prescrib-
ing the controls for the relevant hazard classification:

(b) at the time the substance is approved, in accordance with subsections
(3), (4), and (5).

Nothing in any regulations or EPA notice referred to in subsection (2)(a) af-
fects any variations made by the Authority under subsections (3) to (5) before
the commencement of the regulations or notice, unless the Authority deter-
mines otherwise.

Replace section 77(7) with:

Any restrictions and prohibitions on the sale of fireworks prescribed under sec-
tion 76(1)(j) or 140(1)(r) are in addition to any EPA controls placed on fire-
works under this section to control their explosive properties.
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275

Section 77A amended (Authority’s power to impose controls and vary spe-
cified controls)

(1AA) In the heading to section 77A, after “impose”, insert “EPA”.

(M

&
&

B =

e

276

(1)
2A)

174

In section 77A(1), after “the Authority thinks fit”, insert “for the purpose of
setting EPA controls”.

Replace section 77A(2) with:

Without limiting anything in subsection (1), the Authority may, in approving a
substance, specify as an EPA control under this section—

(a) an obligation to obtain a permission under section 95A for general or
particular use of the substance; or
(b) arestriction on the use of a substance.

In section 77A(3). after “this section are”, insert “EPA”.

Replace section 77A(4) with:

Before imposing a control under this section, the Authority must be satisfied
that, either—

(a)  against any other specified controls that apply to the substance.—
(1)  the proposed control is more effective in terms of its effect on the

management, use, and risks of the substance; or

(ii)  the proposed control is more cost-effective in terms of its effect on
the management, use, and risks of the substance; or

iii) the proposed control is more likely to achieve its purpose; or

(b) in the case of a control that is a restriction on the use of a hazardous sub-
stance, the positive effects of the substance when restricted to that use

outweigh the adverse effects.

Replace section 77A(5) with:

In_this section, other specified controls means controls imposed by or under
any other section of this Act, and includes controls imposed by regulations

made under this Act or EPA controls made under an EPA notice.

Section 77B amended (Exposure limits for substances with toxic or ecotox-
ic properties)

Repeal section 77B(2)(c).

In section 77B(4), after “this section are”, insert “EPA”.

10

15

20

25

30

35



Health and Safety Reform Bill Part 6 c1279

2

3)

4)
277

In section 77B(6), definition of environmental exposure limit, replace “regu-
lations_made under section 75 with “EPA notices”.

In section 77B(6), definition of tolerable exposure limit, replace “regulations
made under section 75” with “EPA notices”.

In section 77B(6), repeal the definition of workplace exposure standard.

Section 78 amended (Codes of practice)

(1AA) In section 78(1), after “included in”, insert “EPA”.

(M
2
(6)

278

82

In section 78(1), after “regulations”, insert “or an EPA notice”.
Replace section 78(6) with:
The Authority must not, without the written consent of the relevant Minister,—

(a)  adopt with modification any documents previously approved by a Minis-
ter of the Crown; or

(b) approve any amendment of any part of a code of practice that comprises
a document approved by a Minister of the Crown and later adopted by
the Authority.

Section 82 replaced (Issue of test certificates by test certifiers)

Replace section 82 with:

Certificates

Regulations made under this Act, EPA notices, approvals granted by the Au-
thority, and requirements imposed in accordance with Part 3 of Schedule 3 may
require a person to obtain a certificate—

(a) from a certifier authorised under section 221(i) of the Health and
Safety Reform Act 2014 that certifies that any specified requirement
has been met; or

)

(b) from the Authority under this Act that certifies that any specified re-
quirement has been met; or

(c) under any other relevant enactment that certifies that any specified re-
quirement has been met.

SeetionsS2A+to-S6repested
Repeal-seettons<S2A-te-56-

Sections 82A, 82B. and 83 to 86 repealed
Repeal sections 82A, 82B. and 83 to 86.
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279A Section 82C amended (Revocation of test certificates)

(1)  Inthe heading to section 82C, delete “test”.
(2) Insection 82C(1). (2). and (8) delete “test” in each place where it appears.

280 Cross-heading above section 95A amended

In the cross-heading above section 95A, delete “and licences”.

281 Section 95B repealed (Licences)
Repeal section 95B.

282 Section 96B amended (Group standards)
Replace section 96B(1)(b) with:

(b)  impose as conditions that apply to the identified group of hazardous sub-
stances or products any obligations and restrictions that the Authority
thinks fit for the purpose of setting EPA controls.

283 Section 96C amended (When group standards may be issued or amended)
(JAA) Insection 96C(1)(g). after “types of”, insert “EPA”.
(1)  Replace section 96C(1)(h) with:

(h)  comply with the requirements of section 53(1A) (which relates to pub-
lic notification).

(2)  Insection 96C(3), after “this section”, insert “or section 53(1A)”.

283A Section 96D amended (Revocation of group standards)
In section 96D(1), replace “section 53” with “section 53(1A)”.

284 Section 97 amended (Enforcement of Act)
(1)  Replace section 97(1)(a) with:
(a)  WorkSafe must ensure that-etspeset-and-environmental-eentrels_the pro-

visions of this Act in respect of disposal and ecotoxic controls, and
equivalent conditions in group standards issued under section 96B that
relate to hazardous substances, are enforced in any workplace:

(1A) After section 97(1)(d). insert:

(da) in relation to the retail sale of fireworks. the Commissioner of Police

must ensure that any restrictions and prohibitions imposed under this Act
are enforced:

(1B) In section 97(1)(e), after “any aircraft”, insert “‘and that the provisions of this
Act relating to the discharge of hazardous substances from an aircraft are en-
forced”.
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After section 97(2), insert:

The Authority must ensure that the following matters are enforced:

(a) provisions of this Act in respect of classification controls and content

controls, and equivalent conditions in group standards issued under sec-
tion 96B that relate to hazardous substances:

(b) the requirement for a hazardous substance to _have an approval before
being imported or manufactured:

(c) prohibitions relating to persistent organic pollutants:

(d) requirements imposed under any EPA notice made under section 76A.

The Authority must ensure the provisions of this Act in respect of EPA controls

and equivalent conditions in group standards issued under section 96B that re-
late to hazardous substances are enforced in any workplace to the extent that

responsibility for enforcement is not provided for in subsection (1)(a) to ().

Section 97B replaced (Enforcement of Act in respect of hazardous substan-

ces in place of work)

Replace section 97B with:
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103A

Enforcement of Act in respect of hazardous substances in workplace
An_inspector appointed under section 181 of the Health and Safety Re-
form Act 2014 may also exercise the powers of an enforcement officer under
this Act in relation to hazardous substances in any workplace, whether or not
the person is appointed as an enforcement officer under this Act.

Section 99 amended (Supervision of inspection)

In section 99(4), replace “compressed gases” with “gases under pressure”’.

Section 103 amended (Powers of entry for inspection)

In the heading to section 103, after “inspection”, insert “relating to new or-
ganisms”.

In section 103(1)(c), delete ““hazardous substance or’ in each place where it ap-
pears.

In section 103(1)(d), delete “substance or”.

New section 103 A inserted (Powers of entry for inspection relating to haz-
ardous substances)

After section 103, insert:

Powers of entry for inspection relating to hazardous substances

178

Any enforcement officer may, at any reasonable time, for the purposes referred

to in subsection (2).—
(a)  go on, into, under, and over any premises (excluding dwellings): or

(b)  with the consent of the occupier, go on, into, under, and over a dwelling.

The purposes concerned are to—

(a) monitor or enforce compliance with this Act and any conditions, con-
trols. or requirements on any hazardous substance: or
(b)  determine the nature of any hazardous substance; or

(c) determine whether or not any person is complying with a compliance
order.

For the purposes of this section, an enforcement officer may—

take samples of water, air, soil, any substance, or any organism; and

s

open _containers or packages (including secured or sealed containers or
packages) to inspect the contents; and

take photographs and measurements and make sketches and recordings:
nd

take or remove any thing for analysis or testing; and

conduct examinations, tests. inquiries, demonstrations, and inspections;
and

I
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()  require that any place or thing specified by the enforcement officer is not
disturbed for a reasonable time pending any examination, test, inquiry,
demonstration, or inspection; and

(g) require any person in charge of relevant premises to—

()  make statements. in any form or manner specified by the enforce-
ment officer, about conditions, material, or equipment relevant to

the purpose of the inspection; or

(i1)  produce information relevant to the purpose of the inspection, and
take copies of the information or extracts from the information.

An enforcement officer may do any of the things referred to in subsection (3)

whether or not—

(a) the enforcement officer or the person the enforcement officer is dealing

with has gone on, into, under, or over premises or a dwelling described
in subsection (1)(a) or (b): or

(b)  inrespect of any information, the information is—

(1) on premises or in a dwelling that is described in subsection
(1)(a) or (b): or

(i)  in the place where the enforcement officer is; or

iii) in another place.
If any enforcement officer has taken any thing in accordance with subsection
(3)(d). the enforcement officer must give the occupier of the premises written
notice of the things that have been taken, the reason for taking the things. and
where the things will be kept.

Within 5 working days of removing a thing, the enforcement officer must give
the person in charge of the premises written notice stating—

(a)  whether or not the thing will be returned or destroyed; and
(b) either—
(1)  the time and date of the return of the thing to the premises; or

(i1)  the results of the analysis of the thing and why it is being de-
stroyed.

Every enforcement officer exercising any of the powers conferred under this
section must, at the time of exercising that power, and after that on request,

produce—
(a) evidence of that person’s appointment as an enforcement officer; and

(b) evidence of that person’s identity.

An_enforcement officer may take any person with relevant experience or ex-
pertise on to the premises to assist the officer with the inspection.

Nothing in this section limits or affects the privilege against self-incrimination.
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(10) In this section,—

information includes any document
relevant premises means premises where hazardous substances are located or
that are used or are likely to be used for activities related to the manufacture,

import, or supply of hazardous substances, including the keeping of documents
related to those activities.

286 Section 109 amended (Offences)
(1AA) Insection 109(1)(a), before “manufactures”, insert “imports or’.
(1AB) After section 109(1)(d), insert:

(da) fails to comply with any requirements in an EPA notice made under sec-
tion 76A(d) or (f). or

(1AC) Replace section 109(1)(e) with:
(e) fails to comply with—

=

any controls imposed by an approval relating to a new_organism
granted under this Act; or

(ii) any EPA controls imposed by an approval relating to a hazardous
substance granted under this Act; or

iii) any controls specified in any regulations relating to a new organ-

1sm: or

(iv) any controls specified in any regulations or an EPA notice relating
to a hazardous substance; or

(v) any requirement to obtain a certificate specified in any regulations
or an EPA notice; or

(1)  Insection 109(1)(eb), after “substances”, insert “or products”.

287 Section 111 amended (Commission of infringement offence)

In section 111, insert as subsection (2):

(2) Proceedings commenced in the way described in subsection (1)(a) do not re-
quire the leave of a District Court Judge or Registrar under section 21(1)(a) of
the Summary Proceedings Act 1957.

287A Section 113 amended (Entitlement to infringement fees)

In section 113, insert as subsections (2) and (3):

(2) A regional council is entitled to retain all infringement fees received by it in
respect of infringement offences where the infringement notice was issued by
an enforcement officer employed by that council.
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Q)

Except as provided in subsections (1) and (2). all infringement fees paid in re-
spect of infringement offences must be paid into a Crown Bank Account.

287B Section 117 amended (Strict liability and defences)

288

Repeal section 117(4).

Section 125 amended (Appeals)

(1AA) Insection 125(5)(a), replace “controls” with “EPA controls’.

(1)  After section 125(7), insert:
(8)  An appeal under this section must be made and determined in accordance with

the District Courts Act 1947 and the District Courts Rules2869 2014.

289 Section 140 amended (Regulations)

(1) Repeal section 140(1)(c), (e), (f), (g), (n), and (p).

(2)  In section 140(1)(d), delete “substance or” and “or manufactured”.
(2A) In section 140(1)(j), replace “$1,000” with “$3,000”.

(3) Replace section 140(1)(k) with:

(k)  prescribing countries or organisations for the purposes of sections 34,

38A, and 40 (which relate to new organisms):
(4) Insection 140(1)(1), after “approval”, insert “relating to new organisms”.
(5) In section 140(1)(m), after “this Act”, insert “relating to new organisms and
prescribing forms of search warrants under this Act”.
(6) Replace section 140(1)(0) with:
(o) prescribing qualifications for enforcement officers appointed under sec-
tion 100 who perform functions relating to new organisms:
(6A) After section 140(1), insert:
(1A) Regulations made under subsection (1)(1) may (without limitation) prescribe as
an infringement offence the failure to comply with—

(a) any control referred to in section 109(1)(e)(ii) or (iv) that is specified or
described in the regulations:

(b) any condition referred to in section 109(1)(eb) that is specified or descri-
bed in the regulations, including any condition that is referred to as be-
ing equivalent to a control:

(c) any requirement referred to in section 109(1)(e)(v) or (vi).

(7)  Repeal section 140(2), (4), and (5).
(8)  Insection 140(3), after “Any regulations”, insert “or other instrument”.
290 Section 141 amended (Procedure for making Orders in Council)

After section 141(2), insert:
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290A

291

292

293

294

295

182

Subsection (1) does not apply in respect of an Order in Council if its sole pur-
pose is to revoke any regulations er-methedetosy replaced or to be replaced, or
otherwise provided for, by an EPA notice_or by any regulations or safe work
instrument made under Parts 1 to 5 of the Health and Safety Reform
Act 2014.

Section 142 amended (Relationship to other Acts)

After section 142(6), insert:

Nothing in this Act affects the requirements of Parts 1 to 5 of the Health
and Safety Reform Act 2014. or of any regulations or safe work instru-

ments made under that Act, that relate to hazardous substances in a workplace.
Section 144 amended (Reporting of incidents)

Replace section 144(1) with:

Every person in charge of a substance involved in an incident resulting in
death, or a notifiable injury or illness as defined by section 18 of the Health
and Safety Reform Act 2014, or serious environment damage must, unless
an_enforcement officer attended the incident or subsection (2) applies, report
that incident to an enforcement officer.

Schedule 2A amended
In Schedule 2A, first column, insert in its appropriate alphabetical order:

Polychlorinated dibenzo-
p-dioxins and dibenzofur-
ans (PCDD/PCDF)

Schedule 7 replaced
Replace Schedule 7 with the Schedule 7 set out in Schedule 5 of this Act.

Consequential and other amendments to principal Act

Amend the principal Act as set out in Schedule 6.

Amendments to other enactments

Amend the enactments specified in Schedule 7 in the manner set out in that
schedule.

Subpart 3—Amendments to Employment Relations Act 2000

Principal Act

This subpart amends the Employment Relations Act 2000 (the principal
Act).
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Section 67B amended (Effect of trial provision under section 67A)

In section 67B(3), replace “section 103(1)(b) to (g)” with “section 103(1)(b)
to (h)”.

Section 103 amended (Personal grievance)

After section 103(1)(g), insert:

(h)  that the employee’s employer has, in relation to the employee,—

(i)  engaged in adverse conduct for a prohibited health and safety rea-
son; or

(i1)) contravened section 114 of the Health and Safety Reform
Act 2014 (which prohibits coercion or inducement).

Section 104 amended (Discrimination)

In section 104(1), delete “or by reason directly or indirectly of that employee’s
refusal to do work under section 28A of the Health and Safety in Employment
Act 1992,”.

Section 107 amended (Definition of involvement in activities of union for
purposes of section 104)

Repeal section 107(2).

New section 110A inserted (Adverse conduct for prohibited health and
safety reason)

After section 110, insert:

Adverse conduct for prohibited health and safety reason

For the purposes of this Part, an employer engages in adverse conduct for a
prohibited health and safety reason if the employer or a representative of the
employer, for a prohibited health and safety reason,—

(a) dismisses an employee; or

(b)  refuses or omits to offer or afford to the employee the same terms of em-
ployment, conditions of work, fringe benefits, or opportunities for train-
ing, promotion, and transfer as are made available to other employees of
the same or substantially similar qualifications, experience, or skills em-
ployed in the same or substantially similar circumstances; or

(c)  subjects the employee to any detriment in circumstances in which other
employees employed by the employer in work of that description are not
or would not be subjected to such detriment; or

(d) retires the employee, or requires or causes the employee to retire or re-
sign.
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For the purposes of subsection (1), conduct described in that section is en-
gaged in for a prohibited health and safety reason if it is engaged in for a rea-
son described in section 111 of the Health and Safety Reform Act 2014.

An employer may be found to have engaged in adverse conduct for a prohibi-
ted health and safety reason only if the prohibited health and safety reason was
a substantial reason for the conduct.

For the purposes of subsection (3), a prohibited health and safety reason is
presumed to be a substantial reason for the conduct unless the employer
proves, on the balance of probabilities, that the reason was not a substantial
reason for the conduct.

It is a defence to an action for a personal grievance under section
103(1)(h)(i) if the employer proves that—

(a) the conduct was reasonable in the circumstances; and

(b)  a substantial reason for the conduct was to comply with the requirements
of Parts 1 to 5 of the Health and Safety Reform Act 2014 or oth-
er relevant health and safety legislation (as defined in section 12 of
that Act).

For the purposes of this section,—

(a) an employer also engages in adverse conduct if the employer or a repre-
sentative of the employer, in relation to the employee,—

(i)  organises to take any action referred to in subsection (1) or
threatens to organise or take that action; or

(il)  requests, instructs, induces, encourages, authorises, or assists an-
other person to engage in adverse conduct for a prohibited health
and safety reason:

(b)  detriment includes anything that has a detrimental effect on the employ-
ee’s employment er-engagerrent, job performance, or job satisfaction.

Section 111 amended (Definitions relating to personal grievances)

In section 111, replace “and duress have in any employment agreement the
meanings given to those terms by sections 103, 104, 105, 106, 107, 108, 109,
and 110” with “duress, and adverse conduct for prohibited health and
safety reason have in any employment agreement the meanings given to
those terms by sections 103, 104, 105, 106, 107, 108, 109, 110, and 110A”.

Section 137 amended (Power of Authority to order compliance)
Repeal section 137(1)(a)(xi) and (4)(b).

Section 138 amended (Further provisions relating to compliance order by
Authority)

Repeal section 138(1)(b)(ii).
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Schedule 1A amended

In paragraph (f), replace “place of work (within the meaning of the Health and
Safety in Employment Act 1992)” with “workplace”.

Subpart 4—Amendments to WorkSafe New Zealand Act 2013

Principal Act

This subpart amends the WorkSafe New Zealand Act 2013 (the principal
Act).

Section 3 amended (Interpretation)

In section 3, replace the definition of relevant health and safety legislation
with:

relevant health and safety legislation has the same meaning as in section 12
of the Health and Safety Reform Act 2014

In section 3, definition of transferred employee, after “section 11 insert “or
clause 1 of Schedule 2”.

In section 3, replace the definition of workplace with:

workplace has the same meaning as in section 15 of the Health and Safe-
ty Reform Act 2014.

In section 3, insert in their appropriate alphabetical order:

EPA means the Environmental Protection Authority established by section 7 of
the Environmental Protection Authority Act 2011

PCBU has the same meaning as in section 13 of the Health and Safety
Reform Act 2014

worker has the same meaning as in section 14 of the Health and Safety
Reform Act 2014

Section 7 amended (WorkSafe New Zealand’s board)

In section 7(2)(c) and (f), replace “workplace” with “work” in each place.

In section 7(2)(e), replace “employers” with “PCBUs”.

Section 8 amended (Advisory groups)

In section 8(1)(a) and (b), replace “employers, and workers on workplace” with
“PCBUs, and workers on work”.

Section 9 amended (WorkSafe New Zealand’s main objective)
In section 9(1), after “contribute to”, insert “a balanced framework for”.

After section 9(1), insert:

An additional objective of WorkSafe New Zealand is to promote and contribute
to the safe supply and use of electricity and gas in New Zealand.
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Section 10 amended (WorkSafe New Zealand’s functions)

In section 10, replace “workplace” with “work™ in each place.

(13 . 99 o (13 99
H b

After section 10(c), insert:

fea)

(ca) publish information about—

(1)  its approach to enforcing compliance with relevant health and
safety legislation (including where a provision of relevant health

and safety legislation overlaps with a provision in another enact-
ment); and

(ii)  its performance standards for completing investigations in relation
to_enforcing compliance with relevant health and safety legisla-

tion:

After section 10(e), insert:

(ea) develop safe work instruments:
In section 10(g), delete “on or”.
After section 10(j), insert:

(ja) foster a co-operative and consultative relationship with the EPA when
carrying out its functions, duties, and powers in respect of hazardous
substances:

New section 21A and cross-heading inserted

After section 21 insert:
Transfer of EPA employees and contracts

Transfer of EPA employees and contracts to WorkSafe New Zealand

Schedule 2 contains provisions relating to the transfer of EPA employees and
contracts to WorkSafe New Zealand.

New Schedule 2 inserted

After the Schedule, insert as Schedule 2 the schedule set out in Schedule 8
of the Health and Safety Reform Act 2014.
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Schedule 1
Transitional and savings provisions

ss 4, 237

Interpretation

In this schedule, former Acts means—

(a)  the Health and Safety in Employment Act 1992:
(b)  the Machinery Act 1950.

Legislative instruments

mer—Arets-Transitional provision relating to regulations made under former
Acts and Factories Act 1946

T 2 % & B T 2 T % @

The following regulations made under the former Acts and the Factories Act

1946 are to be treated as regulations made under this Act and may be amen-
ded or revoked accordingly:
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(1B)

()  Amusement Devices Regulations 1978:

(b)  Health and Safety in Employment (Pipelines) Regulations 1999:

(c) Health and Safety in Employment (Pressure Equipment, Cranes, and
Passenger Ropeways) Regulations 1999:

(d)  Health and Safety in Employment Regulations 1995:

(¢) Lead Process Regulations 1950:

()  Spray Coating Regulations 1962.

The regulations specified in subclause (1) may be amended from time to time
under the corresponding empowering provisions (if any) in this Act or (if there
is no _corresponding empowering provision) as if this clause contained the rele-
vant empowering provision (as it read immediately before the commencement

of section 238).
Despite the repeal of the Machinery Act 1950 by section 238, section 21A of

2

(M

2

188

that Act is to be treated as continuing in force until the Amusement Devices
Regulations 1978 are revoked.

A person who contravenes a provision of any regulations specified in sub-
clause (1)(a) to (d) commits an offence and is liable on conviction to a fine
not exceeding-$256-666 $50,000.

Compare: 1992 No 96 s 50(1)(b)

Transitional provision relating to Geothermal Energy Regulations 1961

The Geothermal Energy Regulations 1961 (SR 1961/124) made under the Geo-

thermal Energy Act 1953 are to be treated as-heving-been-mede-ander-seetion
224-of-the-Health-and-Safety-Reform-Aet2044 rcgulations made under

this Act and may be amended or revoked accordingly.

A person who contravenes a provision of-ss¥_the regulations specified in sub-
clause (1) commits an offence and is liable on conviction to a fine not exceed-

ing-$256-800 $50.000.

Approved codes of practice

Transitional provision relating to approved codes of practice

An approved code of practice issued under section 20 of the Health and Safety
in Employment Act 1992 continues in force as if it had been made under this
Act subject to any other necessary modifications.

Exemptions

Transitional provision relating to _exemptions granted from regulations
under Health and Safety in Employment Act 1992

This clause applies to an exemption granted by WorkSafe under regulations
made under the Health and Safety in Employment Act 1992 (including any
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conditions or limitations imposed on the exemption) and in force immediately

before the commencement of this clause.

On and after the commencement of this clause, the exemption (and any condi-
tions or limitations imposed on the exemption) continues to apply until it is
sooner replaced or revoked as if it were granted by the regulator under section
228A of this Act.

Transitional provision relating to _exemptions granted from regulations
and instruments under Hazardous Substances and New Organisms Act

1996

This clause applies if—

(a) an exemption from a requirement is granted by WorkSafe, the EPA, or

any other regulator, under a regulation or other instrument (for example,

a transfer notice) made under the Hazardous Substances and New Or-
ganisms Act 1996; and

(b) the exemption is in effect on the commencement of this clause; and

(c) the requirement from which the exemption is granted is revoked and re-
placed. or continued in force, by regulations made under this Act.

On and after the making of the regulations, notice, or other instrument referred

to_in subclause (1)(c). the exemption (and any conditions or limitations im-

posed on the exemption) continues to apply, with any necessary modifications,

until—

(a)  itexpires; or

(b) itis sooner revoked or replaced under section 228A or under any other
enactment or instrument.

Pre-commencement consultation

Pre-commencement consultation relating to regulations, codes of practice,
and safe work instruments

Sections 218, 224A(4), and 226(1) and (2) are satisfied in relation to any
regulations if action of the kind described in those provisions was taken before

their commencement for the purpose of facilitating the making of the regula-
tions.

Section 229(2) is satisfied in relation to any code of practice if action of the
kind described in that provision was taken before its commencement for the
purpose of facilitating the making of the code of practice.

Section 234(3) is satisfied in relation to any safe work instrument if action of
the kind described in that subsection was taken before its commencement for

the purpose of facilitating the making of the instrument.
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Re-incorporation of existing material incorporated by reference

Re-incorporation of existing material incorporated by reference
This clause applies to material (existing material) that, as at the commence-

ment of this clause, is incorporated by reference into:

(a) the following regulations:
i Hazardous Substances (Classes 1 to 5 Controls) Regulations 2001:

(6]
(ii) Hazardous Substances (Classes 6. 8. and 9 Controls) Regulations
2001:

Hazardous Substances (Compressed Gases) Regulations 2004:

(i)
(iv) Hazardous Substances (Emergency Management) Regulations
2001:

Hazardous Substances (Exempt Laboratories) Regulations 2001:

]
(vi) Hazardous Substances (Fireworks., Safety Ammunition, and Other
Explosives Transfer) Regulations 2003:

(vil) Hazardous Substances (Identification) Regulations 2001:

(viii) Hazardous Substances (Tank Wagons and Transportable Contain-

ers) Regulations 2004:
(ix) Hazardous Substances (Tracking) Regulations 2001; and

(b) any transfer notice made under section 160A of the Hazardous Substan-
ces and New Organisms Act 1996; and

(c) any group standard made under section 96B of the Hazardous Substan-
ces and New Organisms Act 1996; and

(d) any reassessment under section 63 of the Hazardous Substances and
New Organisms Act 1996.

Section 51 of the Legislation Act 2012 (which requires consultation about ma-
terial proposed to be incorporated by reference) does not apply to regulations
made under this Act or safe work instruments approved under section 234

that incorporate existing material by reference in reliance on section 49 of that
Act.

Existing material that is incorporated by reference in accordance with this
clause may—

(a) include corrections or changes:
(b) include new material that replaces or supersedes the existing material in
whole or in part (for example, a new standard that replaces an earlier

standard):

(c)  exclude material that is no longer required.
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Inspectors, enforcement officers, and health and safety medical practitioners

5
(M

2

(M

Transitional provision relating to inspectors and enforcement officers

A person who, immediately before the commencement of this clause, held of-
fice as an inspector, a geothermal inspector, or an enforcement officer (as the
case may be) under a provision specified in subclause (2) continues in office
on and after that commencement; as if the person were appointed as an inspect-
or under this Act.

The provisions are—

(a)  section 29 of the Health and Safety in Employment Act 1992:

(b)  section 5 of the Machinery Act 1950:

(c)  regulation 3 of the Geothermal Energy Regulations 1961:

(d)  section 97B of the Hazardous Substances and New Organisms Act 1996.

A person who continues to hold office under subsection (1) remains subject
to any direction or condition that applied to the person’s appointment before
the commencement of this clause.

Transitional provision relating to health and safety medical practitioners

A person’s appointment as a health and safety medical practitioner under sec-
tion 34 of the Health and Safety in Employment Act 1992 before the com-
mencement of this clause continues on and after that commencement as if the
person had been appointed as a health and safety medical practitioner under

section 198-ef-the-Health-and-Safety-Reform-Aet-2014.

A person who continues to hold office under subsection (1) remains subject
to any direction or condition that applied to the person’s appointment before
the commencement of this clause.

Funding levy

Transitional provision relating to funding levy

If, before the commencement of this clause, a person is liable to pay a levy
under section 59 of the Health and Safety in Employment Act 1992 and the
levy remains unpaid after payment is due, then, on and after the commence-
ment of this clause,—

(a)  the person must pay the levy as if the levy were payable under section
217-ef-the-Health-and-Safety-Reform-Aet2044; and
(b) ¢hatthis Act applies to the levy in all respects.
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Employee participation systems, health and safety representatives, and health
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and safety committees

Transitional provision relating to employee participation systems

An employee participation system developed, agreed, and implemented under
section 19C of the Health and Safety in Employment Act 1992 that is in force
immediately before the commencement of this clause continues on and after
that commencement and must be treated as if it were a worker participation
practice under section 64 and all references in the system to—

(a) an employer were references to a PCBU as defined in section 13; and

(b) an employee were references to a worker as defined in section 14; and

(c) ahealth and safety representative were references to a health and safety
representative elected in accordance with subpart 2 of Part 3; and

(d) a health and safety committee were references to a health and safety

committee established in accordance with section 86A.

Transitional provision relating to health and safety representatives

This clause applies to a person who, immediately before the commencement of
this clause, was a health and safety representative in accordance with an em-
ployee participation system established under section 19C of the Health and
Safety in Employment Act 1992 or in accordance with Part 3 of Schedule 1A
of that Act.

The person continues in that role on and after that commencement and must be
treated as if the person had been elected as a health and safety representative in
accordance with subpart 2 of Part 3.

Part 3 applies, with any necessary modifications, to a person who continues in
his or her role under subclause (1) as if; in relation to the representative, ref-
erences to a work group or members of a work group were references to the
group of workers described in the employee participation system or, if none,
the workers in the workplace.

Subclause (3) is to avoid doubt.

However, a person to whom this clause applies may not exercise a power con-
ferred by a provision referred to in subclause (6) unless he or she has com-

pleted the prescribed training requirements relating to the exercise of the pow-
er.

The provisions are—

(a) section 92 (which relates to the power to issue a provisional improve-

ment notice):
(b) section 107 (which relates to the power to direct unsafe work to
cease).
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Transitional provision relating to training of health and safety representa-
tives

This clause applies if clause 12 of Schedule 1A commences during a year,
being a period starting on 1 April in a year and ending on 31 March in the fol-
lowing vyear.

The training requirements for health and safety representatives under clause
12 of Schedule 1A do not take effect until the start of the following vear.

Transitional provision relating to health and safety committees

A health and safety committee established as part of an employee participation
system under section 19C of the Health and Safety in Employment Act 1992 or
in accordance with Part 3 of Schedule 1A of that Act continues on and after the
commencement of this clause as if it were a health and safety committee estab-
lished under section 86A of this Act.

Health and safety in mining sector

Transitional provision relating to worker participation systems

A worker participation system developed, agreed, and implemented under sec-
tion 19R of the Health and Safety in Employment Act 1992 that is in force im-
mediately before the commencement of this clause continues on and after that
commencement and must be treated as if it were a worker participation practice

under section 64-ef-the-Health-and-Safety-Reform-Aet-2014 of
agreed _of

this Act and all references in the system to—

(a) a site health and safety representative were-a—referenree_references to a
health and safety representative elected in accordance with-seetion-66
subpart 2 of Part 3; and

(b) a site health and safety committee were references to a health and safety
committee established in accordance with section-88_86A.

Transitional provision relating to site health and safety representatives

This section applies to a person who, immediately before the commencement
of this clause, was elected as a site health and safety representative in accord-
ance with a worker participation system established under section 19R of the
Health and Safety in Employment Act 1992 or with regulations made under
that Act.

The person continues in that role on and after that commencement and must be
treated as if the person had been elected as a health and safety representative in

accordance with-eeetion-66-of-the-Health-and-Safety-Referm-Act-2014
subpart 2 of Part 3.

Part 3 applies, with any necessary modifications, to a person who continues in
his or her role under subclause (1) as if, in relation to the representative,—
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(a) references to a PCBU_(except in_section 107) were references to a
mine operator; and

(ab) references to a PCBU in section 107 were references to a site senior

executive; and

(b) references to a work group or members of a work group were references
to the group of mine workers described in the worker participation sys-
tem or, if none, to the mine workers in a mining operation; and

(c)  references to a business or an undertaking were references to a mining
operation.

In addition, the person may exercise the specific powers of a health and safety
representative in the mining sector specified in clauses 6 and 7 of Sched-

ule 2-ef-the-Health-and-Safety-Reform-Act2014.

Subclauses (3) and (4) arc to avoid doubt.

However, a person to whom this clause applies may not exercise a power con-
ferred by a provision referred to in subclause (7) unless he or she has com-

pleted the prescribed training requirements relating to the exercise of the pow-
er.

The provisions are—

(a) section 92 (which relates to the power to issue a provisional improve-

ment notice):
(b) section 107 (which relates to the power to direct unsafe work to
cease):

(c) clauses 6 and 7 of Schedule 2 (which relates to the power to give

notice requiring suspension of a mining operation and the power to re-
quire a mining operation to stop in case of serious risk to health and

safety).

Transitional provision relating to site health and safety committees

A site health and safety committee established as part of a worker participation
system under section 19R of the Health and Safety in Employment Act 1992
continues on and after the commencement of this clause as if it were a health
and safety committee established under seetion-88-of-the-Health-and-Safe-

#y-Referm-Aet-20144 section 86A of this Act.

Part 3 applies, with any necessary modifications, to a committee continued
under subclause (1) as if, in relation to the committee,—

(a) references to a PCBU were references to a mine operator; and

)

(c) references to a business or an undertaking were references to a mining
operation.
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Subclause (2) is to avoid doubt.

Transitional provision relating to industry health and safety representa-
tives

A person who, immediately before the commencement of this clause, was ap-
pointed as an industry health and safety representative under section 19ZU of
the Health and Safety in Employment Act 1992 continues in that role on and
after that commencement and must be treated as if the person had been appoin-

ted under clause 13 of Schedule 2 of-the-Health-and-Safety—Reform
Aet-2044 this Act.

Schedule 2 applies to a person who continues in his or her role as an industry
health and safety representative.

Transitional provision relating to identity cards issued to industry health
and safety representatives

This clause applies to an identity card given to an industry health and safety
representative under section 19ZY of the Health and Safety in Employment
Act 1992.

On and after the commencement of this clause, the identity card must be trea-
ted as if it were issued under clause 18 of Schedule 2 until it expires or is
sooner revoked.

Transitional provision relating to register of industry health and safety
representatives

This clause applies to the register of industry health and safety representatives
kept under section 1927ZB of the Health and Safety in Employment Act 1992.

On and after the commencement of this clause, the register must be treated as if
it were kept under clause 20 of Schedule 2.

New Zealand Mining Board of Examiners

Continuation of New Zealand Mining Board of Examiners

The New Zealand Mining Board of Examiners (the Board) established under
section 20D of the Health and Safety in Employment Act 1992 is continued.

A person who, immediately before the commencement of this clause, held of-
fice as a member of the Board continues in office on and after that commence-
ment and must be treated as if the person were appointed under clause 25 of

Schedule 2-ef-the-Health-and-Safety-Reform-Act-2014.

Savings of Board levy

If, before the commencement of this clause, a mine operator is liable to pay a
levy under section 20H of the Health and Safety in Employment Act 1992 and
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the levy remains unpaid after payment is due, then, on and after the commence-
ment of this clause,—

(a)  the mine operator must pay the levy to the Board as if the levy were pay-
able under elause-26-clause 27 of Schedule 2-ef-the-Health-and

Safety-Reform-Aet-2044; and
(b)  that Act applies to the levy in all respects.

Register of accidents and serious harm

Continuation of register of accidents and serious harm for transitional
period

This clause applies to a register of accidents and serious harm kept by an em-
ployer under section 25 of the Health and Safety in Employment Act 1992.

The employer must retain the register until the close of the day that is 5 years
after the date of the commencement of this clause.

Notices, offences, and contraventions under former Acts

Transitional provision relating to notices issued under Health and Safety
in Employment Act 1992

This clause applies to an improvement notice, a prohibition notice, or a hazard
notice issued under the Health and Safety in Employment Act 1992 and in
force immediately before the commencement of section 238 of this Act.

The notice continues to have effect as if this Act had not been passed for the
purpose of completing any matter relating to the notice.

Transitional provision for existing offences and contravention under for-
mer Acts

This clause applies to an offence committed under, or a contravention of.—

(a)  the former Acts before the commencement of section 238 of this Act;
and

(b)  regulations made under the former Acts and in force immediately before
the commencement of section 238 of this Act but not saved by clause

2(1).
The former Acts, and the regulations referred to in subclause (1)(b). continue

to have effect as if this Act had not been passed for the purpose of—

(a) investigating an offence or a contravention to which this clause applies:
(b) commencing or completing proceedings for an offence or a contraven-
tion to which this clause applies:

(c) imposing a penalty or other remedy, or making an order, in relation to an
offence or a contravention to which this clause applies.
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Schedule 1A

Health and safety representatives and health and safety committees

=

([ 5]

s 86B

Part 1
Health and safety representatives

Functions and powers of health and safety representatives

Functions of health and safety representatives
The functions of a health and safety representative for a work group are—

(a) to represent the workers in the work group in matters relating to health
and safety:

to_investigate complaints from workers in the work group regarding
health and safety:

5

lc

if requested by a worker in the work group, to represent the worker in
relation to a matter relating to health and safety (including a complaint):
to monitor the measures taken by the PCBU that are relevant to health

and safety:

to inquire into anything that appears to be a risk to the health or safety of
workers in the work group arising from the conduct of the business or
undertaking:

to make recommendations relating to work health and safety:

to provide feedback to the PCBU about whether the requirements of this

Act or regulations are being complied with:

(h)  to promote the interests of workers in the work group who have been
harmed at work, including in relation to arrangements for rehabilitation
and return to work.

Compare: 1992 No 96 s 19W: Model Work Health and Safety Act (Aust) s 68

=

[

e B

Health and safety representative may attend interview

With the consent of the worker concerned, a health and safety representative
may attend an interview concerning work health and safety between a worker
whom the health and safety representative represents and—

(a)  aninspector; or
(b) the PCBU or the PCBU’s representative.

With the consent of the workers concerned, a health and safety representative

may attend an interview concerning work health and safety between a group of
workers whom the health and safety representative represents and—

(a)  aninspector; or
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(b) the PCBU or the PCBU’s representative.

If subclause (1)(a) or (2)(a) applies, an inspector may refuse to allow a
health and safety representative to be present—

(a) during any discussion in which personal information may be disclosed
(unless the person who is the subject of the information has expressly
consented to the health and safety representative being present):

(b) if the inspector believes that the presence of the health and safety repre-

sentative would prejudice the maintenance of the law, including the in-
vestigation and prosecution of offences.
Compare: 1992 No 96 s 197

Health and safety representative may enter and inspect workplace

A health and safety representative may, at any reasonable time. enter and in-
spect any area of a workplace to perform the functions. or exercise the powers,
of the health and safety representative.

Before exercising the power under subclause (1). the health and safety repre-
sentative must give reasonable notice to the PCBU at that workplace, including

reasonable notice of whether the health and safety representative intends to be
accompanied by another person in accordance with clause 5(1).

In exercising the power under this section, the health and safety representative
must comply with any reasonable procedures and requirements that relate to
work health and safety.

Despite subclauses (1) and (2). a health and safety representative may, at
any time and without notice, enter and inspect any area of a workplace (includ-

ing when the health and safety representative is accompanied by another per-
son) in the event of an incident, or any situation involving a serious risk to the

health or safety of a person arising from an immediate or imminent exposure to
a hazard.

Compare: 1992 No 96 s 19ZA

Health and safety representative may request information

A health and safety representative may request a PCBU to provide any infor-
mation necessary to enable the health and safety representative to perform his
or her functions or exercise his or her powers, including information relating
to—

(a) hazards (including associated risks) at the workplace affecting workers
in the work group; and

(b) subject to clause 11. the health and safety of workers in the work
roup.

The health and safety representative may retain and copy any document con-

taining_information provided by the PCBU following a request under sub-
clause (1).
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Health and safety representative may be assisted by another person

A health and safety representative may, for the purposes of performing or exer-
cising his or her functions or powers under this Act, be accompanied or assis-
ted by another person.

The following provisions apply, with all necessary modifications. to any person
accompanying or assisting a health and safety representative under subclause

(1):

(a) clause 3(3) (compliance with any reasonable procedures and require-
ments that relate to work health and safety); and

(b) clause 13 (functions and powers for health and safety purposes only);
and

(c) clause 14 (information to be used for health and safety purposes only).
Compare: Model Work Health and Safety Act (Aust) s 68(2)(g)

Health and safety representative in one work group may assist, or act in
the capacity of, health and safety representative in another work group

This clause sets out the circumstances in which a health and safety representa-
tive (HSR-A, whose ordinary role is to represent workers in work group A)
may, for the purposes of performing or exercising his or her functions or
powers under this Act, be accompanied and assisted by another health and
safety representative (HSR-B. whose ordinary role is to represent workers in
work group B), and when HSR-B may act in the capacity of HSR-A.

HSR-B may accompany and assist HSR-A, or act in the capacity of HSR-A, in
the circumstances in subclause (3). if—

() work group A and work group B consist of workers carrying out work
for the same business or undertaking; or
(b) work group A and work group B are within the same multiple PCBU

work group arrangement (as defined in section 66(5)).

The circumstances are—

() HSR-B may accompany and assist HSR-A, on HRS-A’s request, in the
performance or exercise of HSR-A’s functions or powers under this Act;
and

(b) HSR-B may act in the capacity of HSR-A, if—
(1)  aworker in work group A asks for HSR-B’s assistance, and HSR-
A is found, after reasonable inquiry, to be unavailable; or

(ii)) HSR-A requests that HSR-B perform his or her functions and ex-
ercise his or her powers during a period of absence or in other cir-
cumstances that will render HSR-A unavailable to the workers of

work group A.
This clause overrides clause 9(1).
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Health and safety representative may accompany inspector

A health and safety representative may accompany an inspector who has en-
tered a workplace under section 185.

An inspector may refuse to allow a health and safety representative accom-
panying the inspector under this section to be present—

(a)  during any discussion in which personal information may be disclosed
(unless the person who is the subject of the information has expressly
consented to the health and safety representative being present):

(b)  if the inspector believes that the presence of the health and safety repre-

sentative would prejudice the maintenance of the law, including the in-
vestigation and prosecution of offences.

Compare: 1992 No 96 s 197D

Health and safety representative may consult regulator or inspector
A health and safety representative may consult the regulator or an inspector

about any work health and safety issue.
Compare: 1992 No 96 s 19ZE

Functions and powers of health and safety representative generally limited

to particular work group

A health and safety representative for a work group may perform his or her

functions and exercise his or her powers under this Act only in relation to mat-

ters that affect, or may affect, the health and safety of workers in that work
roup.

Subclause (1) does not apply if—

(a) there is a serious risk to health or safety arising from an immediate or
imminent exposure to a hazard that affects or may affect a member of

another work group; or
(b) any of the circumstances specified in clause 6(3) apply.

In this clause, another work group means—

(a)  another work group carrying out work for a business or undertaking that
relates to the work group that the health and safety representative repre-
sents:

(b) for a multiple PCBU work group arrangement (as defined in section
66(5)). another work group within that arrangement.

Compare: Model Work Health and Safety Act (Aust) s 69

Obligations of PCBU to health and safety representatives

Obligations of PCBU to health and safety representative
Subject to clause 11, the PCBU must—
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consult, so far as is reasonably practicable, about health and safety mat-
ters with any health and safety representative for a work group of work-
ers carrving out work as part of the conduct of the business or undertak-
ing: and

confer with a health and safety representative for a work group, whenev-
er reasonably requested by the representative, for the purpose of ensur-
ing the health and safety of the workers in the work group; and

allow a health and safety representative to spend as much time as is rea-
sonably necessary to perform his or her functions or exercise his or her
powers under this Act: and

provide any health and safety representative for a work group with any
information necessary to enable the health and safety representative to
perform his or her functions or exercise his or her powers, including in-
formation relating to—

(1)  hazards (including associated risks) at the workplace affecting
workers in a work group; and

(ii)  the health and safety of the workers in a work group; and

allow the health and safety representative to be present at an interview
relating to health and safety between a worker and—

(1)  aninspector; or
(i) the PCBU at that workplace or the PCBU’s representative; and

allow the health and safety representative to be present at an interview
concerning health and safety between a group of workers and—

(1)  aninspector; or
(i)  the PCBU at that workplace or the PCBU’s representative; and

provide to a health and safety representative for the work group. any re-
sources, facilities, and assistance that are reasonably necessary or pre-
scribed by regulations to enable the representative to perform his or her
functions and exercise his or her powers under this Act; and

allow a person assisting a health and safety representative for the work
group to have access to the workplace if that is necessary to enable the
assistance to be provided; and

permit a health and safety representative for the work group to accompa-
ny an inspector during an inspection of any part of the workplace where
a worker in the work group works.

(2) If a health and safety representative makes a recommendation regarding work
health and safety, the PCBU must, within a reasonable time.—

(a)
(b)

adopt the recommendation; or

provide a written statement to the health and safety representative setting
out the reasons for not adopting the recommendation.

201

10

15

20

25

30

35

40



Schedule 1A Health and Safety Reform Bill

Q)

- =

202

Anvy time that a health and safety representative spends for the purposes of per-

forming or exercising his or her functions or powers under this Act must be
with the pay that he or she would otherwise be entitled to receive for perform-

ing his or her normal duties during that period.

A person who contravenes subclause (1) or (2) commits an offence and is
liable on conviction,—

(a)  for an individual, to a fine not exceeding $10.000:

(b) for any other person, to a fine not exceeding $50.000.
Compare: Model Work Health and Safety Act (Aust) s 70

Exceptions to clauses 4(1) and 10(1)
Despite clauses 4(1) and 10(1). a PCBU—

(a) must not allow a health and safety representative to have access to any
personal information concerning a worker without the worker’s consent
unless the information is in a form that—

(1)  does not identify the worker; and

(i1)  could not reasonably be expected to identify the worker; and

(b) is not required to give financial assistance to a health and safety repre-
sentative for the purpose of the assistance referred to in clause 5; and

(c) may refuse on reasonable grounds to grant access to the workplace to a
person assisting a health and safety representative.
A person who contravenes subclause (1)(a) commits an offence and is liable

on conviction,—

(a) for an individual, to a fine not exceeding $10.000:

(b) for any other person, to a fine not exceeding $50.000.
Compare: Model Work Health and Safety Act (Aust) s 71

Requirement to allow health and safety representatives to attend certain
training
Subject to subclause (2). if a health and safety representative has been elec-

ted to represent workers who carry out work for a business or undertaking, the
PCBU must—

(a) allow the health and safety representative, for the purpose of attending
health and safety training.—

(1)  2days’ paid leave each year; or
(ii)  the number of days’ paid leave that a PCBU must allow a health

and safety representative in specific industries to take in a year, as
specified in regulations made under section 224(b)(ivc); and
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(b) comply with any prescribed requirements relating to access to training
for health and safety representatives (including any requirement to meet

the costs of that training).

The number of days’ paid leave that a PCBU must allow a health and safety
representative to take in a year is subject to the maximum total number of days’
paid leave that that PCBU is required to allow for health and safety representa-
tives in the whole business or undertaking, as specified in, or determined under,

regulations made under section 224(b)(ivb).

The PCBU must pay a health and safety representative for every day or part of
a day that the health and safety representative is given time off work to attend
training.—

(a) in the case of a health and safety representative who is an employee of
the PCBU, the health and safety representative’s relevant daily pay, as
defined in section 9 of the Holidays Act 2003, or average daily pay cal-
culated in accordance with section 9A of that Act (as the case may be):

(b) in_the case of a worker who is not an employee of the PCBU, the pay
that the health and safety representative would otherwise be entitled to
receive for performing the health and safety representative’s normal du-
ties during that period.

Subclause (3) does not apply in respect of any day for which the eligible em-
ployee or other worker is paid weekly compensation under the Accident Com-
pensation Act 2001.

A person who contravenes subclause (1) commits an offence and is liable on

conviction,—

(a) for an individual, to a fine not exceeding $10.000:

(b)  for any other person, to a fine not exceeding $50.000.

For the purposes of this clause, year means a period startine on 1 April in a
year and ending on 31 March in the following year.

Compare: 1992 No 96 ss 19E, 19F: Model Work Health and Safety Act (Aust) s 72(1)—(4)

Other matters

Functions and powers for health and safety purposes only

A health and safety representative must not perform a function or exercise a
power under this Act for a purpose other than a health and safety purpose.

Compare: 1992 No 96 s 19ZM

Information to be used by health and safety representative for health and
safety purposes only
This section applies to any information obtained by a health and safety repre-
sentative in the performance of his or her functions or exercise of his or her
powers under this Act.
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The health and safety representative may—

(a) disclose or use the information,.—

(1)  if the information is about a person, only with the person’s con-
sent:

(i1) only to the extent necessary for the performance or exercise of the
health and safety representative’s functions or powers under this
Act:

(b) disclose the information—

(1)  to the regulator or a person authorised by the regulator only if the
health and safety representative reasonably believes the disclosure

is necessary for administering, monitoring, or enforcing compli-
ance with the relevant health and safety legislation:

(i1) only if'the disclosure is authorised or required by law.

In subclause (2). disclose includes to give any person access to information.

Compare: 1992 No 96 s 19ZN

No duty on health and safety representative

Nothing in this Act imposes or is taken to impose a duty on a health and safety
representative in that capacity.

Compare: 1992 No 96 s 19X: Model Work Health and Safety Act (Aust) s 68(4)

Immunity of health and safety representatives
A health and safety representative is protected from civil and criminal liability
for any act done or omitted to be done—

(a) in the performance or intended performance of his or her functions or the
exercise or intended exercise of his or her powers; and

(b) in good faith.
Compare: 1992 No 96 s 19ZP: Model Work Health and Safety Act (Aust) s 66

Regulator may remove health and safety representative

The regulator may, at its discretion, remove a health and safety representative
from office if the regulator considers that the representative has not performed
or exercised his or her functions or powers satisfactorily, including if the health
and safety representative has—

(a) performed a function or exercised a power as a health and safety repre-
sentative for an improper purpose; or

(b) used or disclosed any information he or she acquired as a health and
safety representative in contravention of clause 14.

The regulator must give written notice of a decision under subclause (1) to—

(a) the health and safety representative affected by the decision; and
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(b) the PCBU of the health and safety representative.
The notice under subclause (2) must state—

(a) the reasons for the regulator’s decision; and

(b)  whether the removal from office is for a specified period or indefinite.
Compare: 1992 No 96 s 19ZR

Appeal against removal from office

A health and safety representative may appeal to a District Court against a de-
cision of the regulator to remove him or her from office.

An appeal must be brought within 28 days of the date of the notice given under
clause 17(2).

Compare: 1992 No 96 s 19Z2T

PCBU may request regulator to exercise discretion to remove health and
safety representative

A PCBU may.—

(a) request the regulator to exercise its discretion under clause 17(1) to re-
move a health and safety representative in the PCBU’s business or
undertaking: and

(b) provide any relevant information to support the request.

After receiving the request, the regulator must decide whether to exercise its
discretion to remove the health and safety representative.

If the regulator decides not to exercise its discretion to remove the health and
safety representative, the regulator must give written notice to the PCBU stat-
ing the reasons for the regulator’s decision.

The PCBU may appeal to a District Court against a decision of the regulator
not to exercise its discretion to remove the health and safety representative.

An appeal must be brought within 28 days of the date of the notice given under
subclause (3).

Part 2
Health and safety committees

Functions of health and safety committee

The functions of a health and safety committee are—

(a)  to facilitate co-operation between the PCBU and workers in instigating,

developing, and carrying out measures designed to ensure the workers’
health and safety at work; and
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(b) to assist in developing any standards, rules, policies, or procedures relat-
ing to health and safety that are to be followed or complied with at the

workplace; and
(c) tomake recommendations relating to work health and safety; and
(d)  toperform any other functions that are—

(1)  agreed between the PCBU and the committee; or
(ii)  prescribed by regulations.
Compare: Model Work Health and Safety Act (Aust) s 77

Obligations of PCBU in relation to health and safety committees
The PCBU must—

(a) consult, so far as is reasonably practicable, about health and safety mat-
ters with a health and safety committee; and

(b) allow each member of a health and safety committee to spend as much
time as is reasonably necessary to attend meetings of the committee or to

carry out functions as a member of the committee; and

(c) provide the health and safety committee with any information that is ne-

cessary to enable the committee to perform its functions, including infor-
mation relating to—

(1)  hazards (including associated risks) at the workplace; and

(i1)  the health and safety of the workers at the workplace.

If a health and safety committee makes a recommendation regarding work
health and safety, the PCBU must, within a reasonable time,—

(a)  adopt the recommendation; or

(b) provide a written statement to the health and safety committee setting
out the reasons for not adopting the recommendation.

Any time that a member of a health and safety committee spends for the purpo-
ses set out in subclause (1) must be with the pay that he or she would other-
wise be entitled to receive for performing his or her normal duties during that
period.

Despite subclause (1)(c). the PCBU must not allow the health and safety
committee to have access to any personal information concerning a worker
without the worker’s consent unless the information is in a form that—

(a)  does not identify the worker; and

(b)  could not reasonably be expected to identify the worker.

A person who contravenes subclause (1), (2), or (4) commits an offence and
is liable on conviction.—

(a) for an individual, to a fine not exceeding $10.000:
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(b) for any other person, to a fine not exceeding $50.000.
Compare: 1996 No 96 s 19B(4); Model Work Health and Safety Act (Aust) s 79

Information to be used by health and safety committee for health and safe-
ty purposes only
This section applies to any information obtained by a member of a health and

safety committee in the performance of the committee’s functions under this
Act.

The member may—

(a) disclose or use the information.—

(1)  if the information is about a person, only with the person’s con-
sent:

(ii)  only to the extent necessary for the performance of the health and
safety committee’s functions under this Act:
(b) disclose the information—

(1)  to the regulator or a person authorised by the regulator only if the
member reasonably believes the disclosure is necessary for ad-

ministering, monitoring, or enforcing compliance with the rele-
vant health and safety legislation:

(ii) only if'the disclosure is authorised or required by law.
In subclause (2). disclose includes to give any person access to information.

Compare: 1992 No 96 s 19ZN
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provisions

Interpretation
In this schedule,—

alluvial mining operation means a mining operation carried out above ground
and associated with—

(a)  the extraction of gold from river deposits of sand or gravel:
(b)  the extraction of ironsand from sand or gravel

Board means the New Zealand Mining Board of Examiners established under
clause 23

coal means anthracite, bituminous coal, sub-bituminous coal, and lignite,
and—

(a) includes every other substance worked or normally worked with coal;
but

(b)  does not include coal in the form of peat

industry health and safety representative means a person appointed in ac-
cordance with clause 13

licence or other permission means a lease, licence, or other instrument under
which a person with an interest in land (including, for example, the owner of
the land) permits another person to carry out a mining operation on the land

mine operator means,—

(a) for a mining operation carried out under a permit granted under the
Crown Minerals Act 1991,—

(i)  the person appointed by the permit operator to manage and control
the mining operation; or
(i)  the permit operator, if no such person has been appointed:
(b)  for a mining operation (not being a mining operation described in para-
graph (a)) carried out under a licence or other permission,—
(i)  the person appointed to manage and control the mining operation

by the person who holds the licence or other permission to carry
out mining operations; or
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(i1)  the person who holds the licence or other permission to carry out
mining operations, if no such person has been appointed:

(c)  in any other case,—

(i)  the person appointed to manage and control the mining operation
by the owner of the land where the mining operation is being car-
ried out; or

(i1))  the owner of the land where the mining operation is being carried
out, if no such person has been appointed

mine worker means a worker in a mining operation

mineral means a naturally occurring inorganic substance beneath or at the sur-
face of the earth, and—

(a) includes metallic minerals, non-metallic minerals, and precious stones;
but

(b)  does not include clay, coal, gravel, limestone, sand, or stone
mining operation has the meaning given to it in clause 2

peat means combustible, soft, porous, or compressed sedimentary deposit of
plant origin with a high water content

permit operator has the same meaning as in section 2(1) of the Crown Min-
erals Act 1991

quarrying operation has the meaning given to it in clause 3

site senior executive means a worker appointed as the site senior executive by
the mine operator

tourist mining operation means an operation that has the purpose of—
(a)  mine education; or

(b)  mine research; or

(c)  mine tourism

tunnelling operation has the meaning given to it in clause 4.

Meaning of mining operation
In this schedule, mining operation—

(a) means the extraction of coal and minerals and the place at which the ex-
traction is carried out; and

(b) includes any of the following activities and the place at which they are
carried out:

(i)  exploring for coal:
(1)  mining for coal or minerals:
(ii1)) processing coal or minerals associated with a mine:

(iv)  producing or maintaining tailings, spoil heaps, and waste dumps:
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(c)

(d)

(v)  the excavation, removal, handling, transport, and storage of coal,
minerals, substances, contaminants, and wastes at the place where
the activities described in subparagraphs (i) to (iv) are carried
out:

(vi) the construction, operation, maintenance, and removal of plant
and buildings at the place where the activities described in sub-
paragraphs (i) to (iv) are carried out:

(vil) preparatory, maintenance, and repair activities associated with the
activities described in subparagraphs (i) to (iv); and

includes—

(i)  atourist mining operation:

(i1))  a tunnelling operation; but

does not include—

(i)  exploring for minerals:

(i)  an alluvial mining operation:

(i11)) a mining operation wholly on or under the seabed on the seaward
side of the mean high-water mark:

(iv) a quarrying operation.

Compare: 1992 No 96 s 19M

Meaning of quarrying operation

In this schedule, quarrying operation—

(2)

(b)

(c)

means an activity carried out above ground for the purpose of—

(@)

(i)

extracting any material, other than coal or any mineral, from the
earth; or

processing any material, other than coal or any mineral, at the
place where the material is extracted; and

includes the place where an activity described in paragraph (a) is car-
ried out; and

includes any place in which any material extracted or processed in a
quarry is crushed or screened.

Subclause (1) applies whether or not the material is to be extracted or pro-
cessed for commercial gain and whether or not the material is extracted or pro-
cessed by the use of explosives.

Compare: 1992 No 96 s 19N

Meaning of tunnelling operation

In this schedule, tunnelling operation—
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(a) means an operation involving extraction of fill with the purpose of creat-
ing a tunnel or shaft or enlarging or extending any tunnel or shaft; and

(b) includes the place where an operation described in paragraph (a) is
carried out; but

(c)  excludes any tunnelling operation of a kind declared under clause 5 not
to be a tunnelling operation.

Compare: 1992 No 96 s 190

5 Regulations excluding tunnelling operations from clause 4

The Governor-General may, by Order in Council made on the recommendation
of the Minister, eeetere-make regulations declaring that certain operations or
classes of operation are not tunnelling operations for the purposes of clause 4.

Compare: 1992 No 96 s 19P

Engagement, worker participation, and representation in mining sector

SA How Part 3 applies in mining sector

(1)  For the purposes of the mining sector, the provisions in Part 3. unless the con-
text otherwise requires, must be read as if—

(a) every reference to a PCBU were a reference to the mine operator:

(b) every reference to a work group or members of a work group were a ref-
erence to—

(1)  agroup of mine workers who are represented by a health and safe-
ty representative; or

(i) mine workers in a mining operation:
(c) every reference to a business or undertaking were a reference to a min-
ing operation.

(2) Despite subclause (1)(a), references to a PCBU in section 107 must be
read as references to the site senior executive.

Specific provision relating to competency of inspectors who inspect mining
operations

SB Competency of inspectors appointed under this Act who inspect mining
operations
A person appointed as an inspector under section 181 and who is to inspect
mining operations must, unless the person already has experience relevant to
health and safety in mining operations, have passed an examination or examin-
ations in areas of knowledge that the regulator is satisfied are specifically rele-

vant to health and safety in mining operations.
Compare: SR 2013/483 r 51(2)
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Specific powers of health and safety representatives in mining sector

Power of health and safety representative to give notice requiring suspen-
sion of mining operation

This section applies if a health and safety representative—

(a) Dbelieves on reasonable grounds that the whole, or a part or an aspect, of
a mining operation wewtd—avetvre-is likely to cause a serious risk to the
health and safety of a person; and

(b)  has discussed or attempted to discuss the matter likely to involve a ser-
ious risk to the health and safety of a person with the site senior execu-
tive.

The health and safety representative may give a written notice to the site senior
executive ordering the suspension of the whole, or a part or an aspect, of the
mining operation.

The notice must set out the reasons for the health and safety representative’s
belief.

If the site senior executive receives a notice under subclause (2), the site se-
nior executive must stop the mining operation, or the part or aspect of the min-
ing operation, specified in the notice.

If a notice ordering the suspension of the whole, or a part or an aspect, of the
mining operation has been given by a health and safety representative, the site
senior executive must notify the regulator of that fact.

A person who contravenes—

(a) subclause (4) commits an offence and is liable on conviction to a fine
not exceeding $50,000:

(b) subclause (5) commits an offence and is liable on conviction to a fine
not exceeding $2,000.

Compare: 1992 No 96 s 192G

Power of health and safety representative to require mining operation to
stop in case of serious risk to health and safety

This section applies if a health and safety representative believes on reasonable
grounds that a serious risk to any person’s health and safety arising from an im-
mediate or imminent exposure to a hazard is likely to be caused by the whole,
or a part or an aspect, of a mining operation.

The health and safety representative may—

(a)  stop the whole, or a part or an aspect, of the mining operation and imme-
diately advise the person in charge of the operation or part or aspect of
the operation; or

(b)  require the person in charge of the operation or part or aspect of the op-
eration to stop the operation.
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If a health and safety representative requires a person to stop the whole, or a
part or an aspect, of a mining operation, that person must do so.

The health and safety representative must, as soon as practicable after exercis-
ing the power under subclause (2), advise the site senior executive of the ac-
tion taken under that subclause and the reasons for the action taken.

If a health and safety representative has advised the site senior executive of ac-
tion taken under subclause (2), the site senior executive must notify the regu-
lator of that fact.

A person who contravenes—
(a) subclause (3) commits an offence and is liable on conviction-te-a—fre
(1)  for an individual who is not a mine operator or site senior execu-
tive, to a fine not exceeding $10.000:

(i1)  for an individual who is a mine operator or a site senior executive,
to a fine not exceeding $50,000:

iii) for any other person, to a fine not exceeding $250,000:

(b) subclause (5) commits an offence and is liable on conviction to a fine
not exceeding $2,000.

Compare: 1992 No 96 s 19ZH

Inspector may cancel order to suspend mining operation

An inspector may cancel the whole or part of a notice given under clause 6
(whether or not mining operations have stopped pursuant to the notice) or an
action taken by a health and safety representative under clause 7 if the in-
spector does not consider that the operation or the part or aspect of the mining
operation concerned is likely to cause a serious risk to the health and safety of
a person.

Compare: 1992 No 96 s 1971

Competency and experience requirements for exercise of powers under
clauses 6 and 7

A health and safety representative must not exercise any power under clause
6 or 7 unless he or she meets the competency and experience requirements for
a health and safety representative at a mining operation prescribed by or under
regulations made under this Act.

Compare: 1992 No 96 s 19Y

Mine workers must do other work

This section applies if the whole or a part or an aspect of a mining operation is
stopped under clause 6 or 7.
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Section 108 applies with any necessary modifications to a mine worker who
has stopped work under clause 6 or 7.

Compare: 1992 No 96 s 19Z]

Work not to restart until no likelihood of serious-ha¥m risk to health and
safety

The site senior executive must ensure that the operation or part or aspect of the
mining operation stopped because a notice is given under clause 6, or stopped
or required to be stopped under clause 7, is not restarted until the site senior
executive is satisfied that it is not likely to involve a serious risk to the health
and safety of a person.

A person who contravenes subclause (1) commits an offence and is liable on
conviction to a fine not exceeding $50,000.

Compare: 1992 No 96 s 19ZK

Health and safety representative not to unnecessarily impede production

A health and safety representative must not unnecessarily impede production at
a mining operation when performing functions or exercising powers under this
schedule.

Compare: 1992 No 96 s 1920

Power to require assistance
A health and safety representative may require the senior site executive or per-

son in charge of the relevant part or aspect of a mining operation to give the
health and safety representative reasonable assistance in the exercise of a pow-

erunder clause 3 or 4 of Schedule 1A.

A person who fails to comply with subclause (1) commits an offence and is
liable on conviction to a fine not exceeding $10,000.

Compare: 1992 No 96 s 19ZC

Obstructing health and safety representatives performing functions or ex-
ercising powers

A mine operator or site senior executive must not prevent or attempt to prevent
a health and safety representative from performing his or her functions or exer-
cising his or her powers.

A person who contravenes subclause (1) commits an offence and is liable on
conviction,—

(a) for an individual, to a fine not exceeding $10.000:

(b) for any other person, to a fine not exceeding $50.000.
Compare: 1992 No 96 s 1971 (a)
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Industry health and safety representatives

Appointment of industry health and safety representatives
This clause and clauses 14 to 19 apply only to—

(a) a mining operation associated with the extraction of coal and where any
person works below ground (underground coal mining operation):

(b)  mine workers who work in an underground coal mining operation:

(c)  any union that represents mine workers who work in an underground
coal mining operation.

A union or group of mine workers may, in any manner determined by the union
or group, appoint a person to be an industry health and safety representative.

The person appointed must meet the competency requirements for industry
health and safety representatives prescribed in regulations made under this Act.

The union or group of mine workers that appoints an industry health and safety
representative must meet the costs of the representative.
Compare: 1992 No 96 s 192U

Notice to regulator of appointment or cessation of appointment of repre-
sentative

A union or group of mine workers that appoints an industry health and safety
representative must—

(a)  give notice to the regulator of that appointment; and

(b)  provide the prescribed information in relation to that appointment, and a
photograph of the representative authenticated in accordance with any
prescribed requirements; and

(c)  give notice to the regulator within 14 days after the date on which the
person ceases to be a representative.
Compare: 1992 No 96 s 192V

Functions and powers of industry health and safety representatives

In addition to the functions and powers conferred on a health and safety repre-
sentative specified in Part 3, an industry health and safety representative has
the following functions and powers:

(a) to give notice requiring suspension of a mining operation under clause
6:

(b)  to require a mining operation to stop in the case of an immediate or im-
minent serious risk to any person’s health and safety under clause 7:

(ba) to require the senior site executive or person in charge of the relevant
part or aspect of a mining operation to give the industry health and safe-

ty representative reasonable assistance under clause 12A:
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(c) to participate in investigations into accidents in mining operations that
resulted, or could have resulted, in a serious risk to a person’s health and
safety:

(d) to assist with industry-wide initiatives to improve health and safety in
mining operations.
Clauses 8, 10 to 12, and 12B apply with any necessary modifications in the

case of an industry health and safety representative performing his or her func-
tions or exercising his or her powers.

Compare: 1992 No 96 s 19ZW

Further provision concerning scope of functions and powers of industry
health and safety representatives

An industry health and safety representative may perform his or her functions
and exercise his or her powers in relation to any mining operation or mine
worker whether or not,—

(a)  if the representative is appointed by a union, any worker at the mining
operation or the relevant mine worker (as the case may be) is a member
of that union; or

(b)  if the representative is appointed by a group of mine workers, any work-
er at the mining operation or relevant mine worker (as the case may be)
is a member of that group.

Compare: 1992 No 96 s 192X

Application of-seetior—78_certain provisions to industry health and safety
representatives

Seetion—78(1){b)-te-(i)-Clause 10(1)(b), (d) to (f), and (h) to (i) and (2)
of Schedule 1A and clauses 11, and 13 to 18 of Schedule 1A apply to

an industry health and safety representative as if in those provisions—

(a)  references to a PCBU were references to a mine operator; and

(b)  references to a health and safety representative for a work group were
references to an industry health and safety representative.

Identity cards

The regulator must give each industry health and safety representative an iden-
tity card.

The identity card must be in the prescribed form.

A person who ceases to be an industry health and safety representative must
return his or her identity card to the regulator as soon as-pesstbte practicable,
but within 14 days, after the date on which the person ceases to be a representa-
tive.
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22
(1)
2)

A person who contravenes subclause (3) commits an offence and is liable on
conviction to a fine not exceeding $2,000.

Compare: 1992 No 96 s 19ZY

Production or display of identity card

Before an industry health and safety representative exercises a power under
this schedule in relation to any person, the representative must—

(a)  produce his or her identity card to the person; or
(b)  display the identity card so it is clearly visible to that person.

An industry health and safety representative who exercises a power under-see-
tien—#4 clause 3 of Schedule 1A must—

(a)  produce his or her identity card to the person apparently in charge of the
part of the mining operation being entered; or

(b)  display the identity card so it is clearly visible to that person.

If the representative is unable, despite reasonable efforts, to comply with sub-
clause (2), the representative must, before leaving the mining operation, leave
a written notice stating—

(a)  the representative’s identity; and
(b)  the address of a place where the representative may be contacted; and
(c) the date and time of entry onto the mining operation; and

(d)  the representative’s reasons for entering onto the mining operation.
Compare: 1992 No 96 s 1927

Register of industry health and safety representatives

The regulator must keep and maintain a register of industry health and safety
representatives.

The purpose of the register is to enable members of the public to know the
names and contact details of industry health and safety representatives.

The register may be kept in any manner that the regulator thinks fit.

The register must contain the prescribed information.
Compare: 1992 No 96 s 192ZB

Alterations to register

The regulator may at any time make any amendments to the register that are
necessary to reflect any changes in the information referred to in clause 20.

Compare: 1992 No 96 s 192ZC

Search of register
A person may search the register for a purpose set out in clause 20(2).

The regulator must—
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(a)  make the register available for public inspection, without fee, at reasona-
ble hours at the head office of the regulator; and

(b)  supply to any person, on request and on payment of a reasonable charge,
a copy of the register or any extract from it.

Compare: 1992 No 96 s 192ZD

Part 2
New Zealand Mining Board of Examiners

New Zealand Mining Board of Examiners

WorkSafe must establish a board to be known as the New Zealand Mining
Board of Examiners.

Compare: 1992 No 96 s 20D

Functions of Board
The functions of the Board are—
(a)  to advise WorkSafe on competency requirements for mine workers:

(b)  to examine applicants, or have applicants examined, for certificates of
competence:

(c) toissue, renew, cancel, and suspend certificates of competence:

(d) any other function relating to training and competency requirements for
participants in the extractives industry conferred on the Board by regula-
tions made under this Act.

Compare: 1992 No 96 s 20E

Membership of Board
WorkSafe may at any time appoint a member of the Board.
The appointment of a member of the board must be for a specified period.

WorkSafe must appoint one of the members of the Board as the chairperson of
the Board.

When appointing a member of the Board, WorkSafe must have regard to the
need to ensure that the Board has among its members knowledge and experi-
ence of—

(a)  mining operations:

(b)  health and safety inspection in the mining industry:
(c)  mining education:

(d)  mining industry training.

Without limiting subclause (4), the Board may include 1 or more employees
of WorkSafe.

A member of the board may resign by notice in writing to WorkSafe.
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27
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Clause 15 of Schedule 5 of the Crown Entities Act 2004 (Schedule 5) applies
to the members of the Board as if they were members of a committee appointed
under clause 14 of Schedule 5 by the board of a Crown entity.

Compare: 1992 No 96 s 20F

Proceedings of Board

The Board may determine its own procedure.
Compare: 1992 No 96 s 20G

Board levy

The Governor-General may, by Order in Council, in accordance with a recom-
mendation of the Minister, make regulations imposing a levy on mine operators
to fund the direct and indirect costs incurred by the Board in performing the
Board’s functions to the extent that they relate to mining operations.

The regulations must—

(a)
(b)

(c)

(d)
(e)

specify how the levy rate or rates are calculated:
specify the mine operators or classes of mine operators responsible for
paying the levy:

specify, if the levy is to be paid at different rates, the mine operators,
mining operations, thing being extracted, or other things or the classes of
mine operators, mining operations, thing being extracted, or other things
to which the different rates apply:

specify when and how the levy is to be paid:

specify the persons or classes of persons (if any) exempt from paying the
levy.

Without limiting subclauses (1) and (2), regulations may—

(2)

(b)

(©)

(d)

specify the returns to be made to WorkSafe or some other person or body
for the purpose of enabling or assisting the determination of amounts of
levy payable:

specify the circumstances in which, and conditions subject to which, per-
sons may be allowed extensions of time for paying the levy:

for the purpose of ascertaining whether regulations are being complied
with,—
(i)  require the keeping of accounts, statements, and records of a spe-

cified class or description by either or both of WorkSafe and the
persons responsible for paying the levy; and

(i1)  require the retention of the accounts, statements, and records for a
specified period:

provide for the establishment of a dispute resolution process for disputes
relating to levies, including—
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(i)  the appointment of persons to resolve the disputes; and

(i1)  the procedures to be followed by the persons; and

(i)  the remuneration of the persons.
Before making a recommendation under this clause, the Minister must—
(a) receive advice from WorkSafe on the proposed levy; and

(b)  consult the people responsible for paying the proposed levy.
Compare: 1992 No 96 s 20H



Health and Safety Reform Bill Schedule 2A

=

N

1w

Q)

Schedule 2A
Provisions relating to classified security information

s 180A

Application of this schedule
This schedule applies to any civil or criminal proceedings in a court (including

public law and judicial review proceedings) that relate to the administration or
enforcement of this Act.

Interpretation
In this schedule.—

classified security information has the meaning in clause 3:

security, intelligence or law enforcement agency means—
the New Zealand Defence Force:

the Government Communications Security Bureau:
the New Zealand Police:

the New Zealand Security Intelligence Service:
any agency declared by the Governor-General from time to time by

Order in Council as an intelligence and security agency for the purposes
of the Inspector-General of Intelligence and Security Act 1996

special advocate means a person appointed under clause 6

specified agency means—
the New Zealand Defence Force:

the New Zealand Police:

the New Zealand Security Intelligence Service:

a government department named in Schedule 1 of the State Sector Act
1988.

Meaning of classified security information

In this schedule, classified security information means information—
(a)  held by a specified agency; and

EeElEEE

EEEE

(b) that the head of the specified agency certifies in writing cannot be dis-
closed except to the extent provided in clause 4 because, in the opinion
of the head of the specified agency,—

(1)  the information is information of a kind specified in subclause
(2); and
(i1)  disclosure of the information would be disclosure of a kind speci-

fied in subclause (3).
Information falls within subclause (1)(b)(i) if it—
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(a) might lead to the identification of, or provide details of; the source of the

information, the nature, content, or scope of the information, or the na-
ture or type of the assistance or operational methods available to a secur-

ity, intelligence or law enforcement agency: or
(b)  is about particular operations that have been undertaken, or are being or

are proposed to be undertaken, in pursuance of any of the functions of a
security, intelligence or law enforcement agency:

(c)  has been provided to the specified agency by the Government of another
country or by an agency of a Government of another country or by an
international organisation, and is information that cannot be disclosed by
the agency because the Government or agency or organisation by which
the information has been provided will not consent to the disclosure.

Disclosure of information falls within subclause (1)(b)(ii) if the disclosure
would be likely—

(a) to prejudice the security or defence of New Zealand or the international
relations of the Government of New Zealand; or

(b) to prejudice the entrusting of information to the Government of New
Zealand on a basis of confidence by the Government of another country
or any agency of such a Government, or by any international organisa-

tion; or

(c) toprejudice the maintenance of the law, including the prevention, inves-
tigation, and detection of offences, and the right to a fair trial; or

(d) toendanger the safety of any person.
Compare: 2013 No 91 s 102(1)—(3)

Obligation to provide court with access to classified security information

A specified agency must, after proceedings are commenced, provide the court
with access to the classified security information that is relevant to those pro-

ceedings.

If a special advocate is appointed before proceedings are commenced, the spe-
cified agency must provide the court with access to the classified security in-
formation that is relevant to the intended proceedings.

The court must keep confidential and must not disclose any information provi-
ded as classified security information, even if it considers that the information
does not meet the criteria set out in clause 3(2) and (3). unless the head of

the specified agency that holds the information consents to its release.

Subclause (3) applies both during and after completion of the proceedings.
Compare: 2013 No 91 s 103
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Court orders
The court may, in order to comply with clause 4(3). make 1 or more of the

following orders:

(a)

(b)

[l

an order forbidding publication of any report or account of the whole or
any part of the evidence adduced or the submissions made in the pro-
ceedings:

an order forbidding the publication of the name of any witness or wit-

nesses, or any name or particulars likely to lead to the identification of
any witness or witnesses:

an order forbidding the publication of classified security information or
information about classified security information:

an order excluding any person from the whole or any part of the court’s
proceedings. including—
(1)  any party or any party’s representative; or

(1)  staff of the court.

An order made under subclause (1)—

(a)
(b)

©

may be made for a limited period or permanently; and

if it is made for a limited period, may be renewed for a further period or
periods by the court; and

if it is made permanently, may be reviewed by the court at any time.

Compare: 2013 No 91 s 104

Appointment of special advocate

This clause applies if—

(a)

(b)

(©)

it appears to a court that—

(1) aperson (the intended party) is or may be entitled to commence

proceedings to which this schedule will or may apply but it is ne-
cessary for a special advocate to be appointed before the proceed-
ings can be commenced; and

(ii)  the intended party has notified the specified agency that the party
intends to commence those proceedings and that the party will
apply for the appointment of a special advocate; or

proceedings have been commenced and information presented, or pro-

posed to be presented, in those proceedings includes classified security
information: or

proceedings have been commenced but a party’s claim or defence cannot
be fully particularised without the party being able to consider classified

security information.
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The court may, on the application of an intended party or a party referred to in

subclause (1)(c). appoint a barrister or solicitor as a special advocate to rep-

resent the party’s interests on the terms that the court may direct if the court is
satisfied that it is necessary to do so in order to ensure either or both of the fol-
lowing:

(a)  that the party can properly prepare and commence proceedings:

(b) that a fair hearing will occur.

The court must, before appointing a person as a special advocate, be satisfied
that the person—

(a) holds an appropriate security clearance that allows the person to see in-
formation that is or may be classified security information; and

(b) is suitably qualified and experienced to fulfil the role of a special advo-
cate.

A special advocate appointed to represent an intended party may. after the pro-
ceedings are commenced, continue to act as the special advocate on behalf of
that person, subject to the terms that the court may direct.

The court may make directions as to the terms of the appointment, and on the
matters referred to in clauses 9 and 10(3). before or after the proceedings
are commenced.

The appointment of a special advocate does not create an obligation requiring
the intended party to commence proceedings.

The specified agency to which the proceedings or intended proceedings relate
must meet the actual and reasonable costs of a special advocate on a basis—

(a) agreed between the special advocate and the head of the specified agen-
Cy: or

(b)  determined by the court (in default of agreement).

Compare: 2013 No 91 s 105

Nomination of person for appointment

Each of the following may nominate a barrister or solicitor to be appointed as
the special advocate:

(a) the specified agency:
(b)  the intended party:
(c)  the party referred to in clause 6(1)(c).

The court may appoint a person nominated under subclause (1) or another

person.
Compare: 2013 No 91 s 106

Role of special advocates
The role of a special advocate is to represent—
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(a) anintended party; or
(b)  aparty referred to in clause 6(1)(c).
In particular, a special advocate may—

(a) prepare and commence proceedings on behalf of the person:
(b) examine and cross-examine witnesses:

(c)  make oral and written submissions to the court:

(d) assist in the settlement of the proceedings.

At all times. a special advocate must act in accordance with his or her duties as
an officer of the High Court.

A special advocate must keep confidential and must not disclose classified se-
curity information, except as expressly provided or authorised under this Act.

Compare: 2013 No 91 s 107

Court may provide access to classified security information to special ad-
vocate

A special advocate may, before or after the commencement of proceedings.
apply to the court for access to the classified security information.

The court may provide access to the classified security information to the spe-
cial advocate on the terms that the court may direct.

Compare: 2013 No 91 s 108

Communication between special advocate and other persons

A special advocate may communicate with the relevant party or the relevant

party’s representative on an unlimited basis until the special advocate has been
provided with access to the classified security information.

After the special advocate has been given access to the classified security infor-
mation, he or she must not communicate with any person about any matter con-
nected with the classified security information except in accordance with this
clause.

A special advocate who, after having been given access to the classified secur-
ity information, wishes to communicate with the relevant party, the relevant
party’s representative, or any other person not referred to in subclause (4)
may do so on the terms that the court may direct.

A special advocate may, without the approval of the court, communicate about
any matter connected with the classified security information with—

(a)  the court:

(b) the head of the specified agency to which the proceedings relate, or the
specified agency’s security-cleared representative.

In this clause, relevant party means—
(a)  the intended party; or
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(b)  the party referred to in clause 6(1)(c).

Compare: 2013 No 91 s 109

Protection of special advocates from liability

To the extent that a special advocate is acting in accordance with the require-
ments of this Act, he or she is not guilty of—

(a) misconduct within the meaning of section 7 or 9 of the Lawyers and
Conveyancers Act 2006; or

(b) unsatisfactory conduct within the meaning of section 12 of that Act.

This subpart applies despite the requirements of any practice rules made and
approved under the Lawyers and Conveyancers Act 2006.

No person is personally liable for any act done or omitted to be done in good
faith, in his or her capacity as a special advocate, in accordance with the re-
quirements or provisions of this Act.

Compare: 2013 No 91 s 110

Other matters relating to procedure in proceedings involving classified se-
curity information

The court must determine the proceedings on the basis of information available
to it (whether or not that information has been disclosed to or responded to by
all parties to the proceedings).

If information presented, or proposed to be presented, in the proceedings by the
specified agency includes classified security information,—

(a)  except where proceedings are before the Court of Appeal or the Supreme
Court, the proceedings must be heard and determined by the Chief High
Court Judge. or by 1 or more Judges nominated by the Chief High Court
Judge. or both; and

(b)  the court must, on a request by the Attorney-General and if satisfied that
it is necessary to do so for the protection of all or part of the classified
security information, receive or hear the relevant part or all of the classi-
fied security information in the absence of all or any of—

(1)  aparty other than the specified agency; and

(i1)  the barristers or solicitors (if any) representing that party; and
iii) journalists; and
(iv) members of the public.
Without limiting subclause (2) —

(a)  the court may approve a summary of the classified security information
that is presented by the Attorney-General except to the extent that a sum-
mary of any particular part of the information would itself involve dis-
closure that would be likely to prejudice the interests referred to in

clause 2(3); and
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(b)  on being approved by the court, a copy of the summary must be given to
every party referred to in subclause (2)(b)(i).
Subclauses (1) to (3) apply despite any enactment or rule of law to the con-

trary.
Compare: 2013 No 91 s 111

Nothing in this subpart limits other rules of law that authorise or require
withholding of document, etc

Nothing in this subpart limits section 27 of the Crown Proceedings Act 1950 or
any rule of law that authorises or requires the withholding of a document or the
refusal to answer a question on the ground that the disclosure of the document
or the answering of the question would be injurious to the public interest.

Compare: 2013 No 91 s 112

Ancillary general practices and procedures to protect classified security
information

Any general practices and procedures that may be necessary to implement the
procedures specified in this schedule and to ensure that classified security in-
formation is protected in all proceedings to which this schedule applies must be
agreed between the Chief Justice and the Attorney-General as soon as practic-
able after the commencement of this clause, and revised from time to time.

General practices and procedures may be agreed under subclause (1) on the

following matters:

(a)  measures relating to the physical protection of the information during all
proceedings to which this schedule relates:

(b)  the manner in which the information may be provided to the court:

(c) measures to preserve the integrity of the information until any appeals
are withdrawn or finally determined.

Subclause (2) does not limit subclause (1).

Compare: 2013 No 91 s 113
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Part 1
Amendments to Acts

Building Act 2004 (2004 No 72)

In section 9(b), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

Replace section 9(g) and (h) with:

(2) containers as defined in regulations made under Parts 1 to 5 of the
Health and Safety Reform Act 2014 or

(h) magazines as defined in regulations made under Parts 1 to 5 of the
Health and Safety Reform Act 2014 or

Civil Defence Emergency Management Act 2002 (2002 No 33)
Replace section 17(3)(g) with:
(g) Parts 1 to 5 of the Health and Safety Reform Act 2014:

Coroners Act 2006 (2006 No 38)
In section 9, definition of other investigating authority, replace paragraph (h) with:

(h) a regulator as defined in section 12 of the Health and Safety Re-
form Act 2014 or an inspector appointed under section 181 of that
Act:

In section 118(3), replace “section 28 (coroner may call for report on fatal accident)
of the Health and Safety in Employment Act 1992” with “section 216 (coroner
may call for report on fatal accident) of the Health and Safety Reform Act
2014

In section 120(4), replace “section 28 (coroner may call for report on fatal accident)
of the Health and Safety in Employment Act 1992” with “section 216 (coroner
may call for report on fatal accident) of the Health and Safety Reform Act
2014”.

Costs in Criminal Cases Act 1967 (1967 No 129)

In section 4(5), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

In section 7(3), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

In section 10(2), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.
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Crown Minerals Act 1991 (1991 No 70)

In section 2(1). after the definition of good industry practice, insert:

health and safety regulator has the same meaning as regulator in section 12
of the Health and Safety Reform Act 2014
In section 2(1), definition of specified Act, paragraph (a), replace “Health and Safety
in Employment Act 1992” with “Parts 1 to 5 of the Health and Safety Reform
Act 2014

In section 2(1). repeal the definition of WorkSafe.

In section 29A(3)(b), replace “WorkSafe” with “the health and safety regulator”.

In section 33(1)(a)(iii), replace “the Health and Safety in Employment Act 1992”
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

Replace sections 33A and 33B with:

33A Exercise of permit conditional on authorisation
(1)  This section applies if—

(a)  1in accordance with regulations made under the Parts 1 to 5 of the
Health and Safety Reform Act 2014 an activity must be authorised
(as defined in-seetion-84_section 218A of that Act); and

(b) the activity is an activity of a type authorised under a permit; and

(c) the regulations referred to in paragraph (a) specify that it is an author-
isation for the purposes of this section.

(2)  Despite the activity being authorised under a permit, it must not be carried out
until—
(a) it has been authorised in accordance with swbpart-6-ef-Rart—2-sub-

part 1A of Part 5 of the Health and Safety Reform Act 2014 or
regulations made under that Act; and

(b) the health and safety regulator has advised the chief executive that the
activity has been so authorised; and

(c) the chief executive has notified the permit holder of the health and safety
regulator’s advice.

33B Health and Safety regulator to notify chief executive of breaches of legisla-
tion
(1)  The health and safety regulator must notify the chief executive if—

(a)  apermit holder is issued with a prohibition notice under section 127 of
the Health and Safety Reform Act 2014; or

229

10

15

20

25

30

35



Schedule 3 Health and Safety Reform Bill

Crown Minerals Act 1991 (1991 No 70)—continued

(b) an enforcement action (as defined in section 162 of that Act) is taken
against the permit holder under that Act.

(2)  Nothing in this Act derogates from the health and safety regulator’s responsi-
bility for the administration and enforcement of Parts 1 to 5 of the Health
and Safety Reform Act 2014.

Replace section 41C(3)(b) with:

(b) if the change of operator relates to a Tier 1 permit for exploration or
mining, if the health and safety regulator—

(i)  is satisfied that any requirements of Parts 1 to 5 of the Health
and Safety Reform Act 2014, or regulations made under that
Act, that the proposed operator must meet before carrying out
day-to-day management of activities under the permit have been,
or are likely to be, met; and

(i1)  has advised the chief executive that it is so satisfied.
Replace section 90E(1) with:

(1) The Minister, an appropriate Minister, or the chief executive may provide to
the health and safety regulator any information, or a copy of any document,
that he or she—

(a)  holds in relation to the performance or exercise of his or her functions,
duties, or powers under this Act that relate to a permit or an application
for a permit; and

(b)  considers may assist the health and safety regulator in the performance
or exercise of his—er—her—the regulator’s functions, duties, or powers
under any relevant health and safety legislation (as defined in section
12 of the Health and Safety Reform Act 2014).

In Schedule 1, heading to clause 15, replace “Health and Safety in Employment Act
1992” with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

In Schedule 1, replace clause 15(7) with:
- .
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Crown Minerals Act 1991 (1991 No 70)—continued

(7)  Despite clause 12(1)(d) or section 4 of the Health and Safety in Employment
Act 1992.—

(a) the health and safety regulator or an inspector may exercise or perform
the functions, powers, and duties—

(1)  that would have been exercisable or performable by any person in
respect of an existing privilege before the commencement of the
Health and Safety in Employment Act 1992: and

(ii)  that concern matters that are within the functions, powers. and du-
ties of the regulator or an inspector under Parts 1 to 5 of the
Health and Safety Reform Act 2014 or the WorkSafe New
Zealand Act 2013; and

(b) the Acts referred to in paragraph (a)(ii) apply accordingly with any ne-
cessary modifications.
In Schedule 1, clause 15(8)(b), replace “an Inspector under section 29(1) of the
Health and Safety in Employment Act 1992” with “the regulator or an inspector
under Parts 1 to 5 of the Health and Safety Reform Act 2014 or the WorkSafe
New Zealand Act 2013”.

Crown Organisations (Criminal Liability) Act 2002 (2002 No 37)

In section 3(b), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

Replace section 6(1)(b) with:

(b) an offence-egainst under Parts 1 to 5 of the Health and Safety Re-
form Act 2014:

In section 7(a), replace “the Health and Safety in Employment Act 1992” with
“Parts 1 to 5 of the Health and Safety Reform Act 2014”.

In section 8(4), replace “section 6” with “section 6(1)(a), (¢), or (d)”.
Replace section 8(5) with:

(5) This section is subject to sections 176 and 246 of the Criminal Procedure Act
2011 and section 4(9) of the Resource Management Act 1991.

In section 10(1)(b)(i), replace “section 31 of the Health and Safety in Employment
Act 1992 with “section 185 of the Health and Safety Reform Act 2014”.

In section 12(1), replace “or costs” with “fine, or costs”.

Electricity Act 1992 (1992 No 122)
In section 2(1). repeal the definition of all practicable steps.

In section 2(1), replace the definition of Minister with:
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Electricity Act 1992 (1992 No 122)—continued

Minister, in any provision of this Act, means the Minister of the Crown who,
under the authority of any warrant or with the authority of the Prime Minister,
is responsible for the administration of that provision

In section 2(1). after the definition of provisional licence. insert:

reasonably practicable. in relation to a duty to ensure health and safety or to
protect property, means that which is, or was. at a particular time, reasonably

able to be done in relation to ensuring health and safety or protecting property,
taking into account and weighing up all relevant matters, including—

(a) the likelihood of the hazard or the risk concerned occurring; and

(b) the degree of harm or damage that might result from the hazard or risk;
and

(c)  what the person concerned knows, or ought reasonably to know, about—
(1)  the hazard or risk; and

(ii)  ways of eliminating or minimising the risk; and

(d) the availability and suitability of ways to eliminate or minimise the risk;
and

(e) after assessing the extent of the risk and the available ways of eliminat-
ing or minimising the risk, the cost associated with available ways of

eliminating or minimising the risk, including whether the cost is grossly
disproportionate to the risk

In section 2(1). definition of serious harm, replace paragraph (c) with:

(c) anotifiable injury or illness as defined in section 18 of the Health
and Safety Reform Act 2014
Replace section 16(6)(b) with:

(b) section 52 of the Health and Safety Reform Act 2014.
In section 17(3), replace “Health and Safety in Employment Act 1992 with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.
In section 42(3)(a), replace “WorkSafe” with “the chairperson of WorkSafe”.
In section 42(3)(b), replace “the signature” with “a signature purporting to be the sig-
nature of the chairperson”.

Replace section 61A(1) with:

(1)  Every electricity generator and every electricity distributor that owns or oper-

ates an electricity supply system must implement and maintain, in accordance

with regulations made under section 169, a safety management system.

(1A) The safety management system must prevent, so far as is reasonably practic-
able. the electricity supply system from presenting a significant risk of—
(a)  serious harm to any member of the public: or
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Health and Safety Reform Bill Schedule 3

Electricity Act 1992 (1992 No 122)—continued
(b) significant damage to property owned by a person other than the electri-
city generator or electricity distributor.
Replace section 163C(1)(c) with:
(c) the person fails to prevent, so far as is reasonably practicable, the serious
harm or significant property damage.
Replace section 163C(2)(c) with:
(c) the person fails to prevent, so far as is reasonably practicable, the serious
harm or significant property damage.
Replace section 163C(5) with:
(5) To avoid doubt, a person required by this section to prevent, so far as is reason-

ably practicable, serious harm or significant property damage is required to
take action only in respect of circumstances that the person knows, or ought

reasonably to know, about.

In section 169(2)(b)(ii), replace “section 20A of the Health and Safety in Employ-
ment Act 1992” with “section 229 of the Health and Safety Reform Act
2014

Replace section 169A(1)(b) with:
(b) the elimination, isolation, or minimisation of those hazards, so far as is
reasonably practicable; and
Replace section 169B(1) with:

(1) To avoid doubt. a person required by a safety management system to eliminate,
isolate, or minimise hazards so far as is reasonably practicable is required to
take action only in respect of circumstances that the person knows. or ought
reasonably to know, about.

After section 169B, insert:

Safe work instruments—Legal effect

169C Legal effect of safe work instruments

(1)  For the purposes of this Act, a safe work instrument made under section 234
of the Health and Safety Reform Act 2014 has legal effect only to the ex-
tent that any regulations made under this Act refer to it.

(2)  For the purposes of subsection (1), regulations may refer to—
(a) a particular safe work instrument as amended or replaced from time to
time; or
(b) any safe work instrument that may be made for the purposes of regula-

tions_(even if the instrument is not or has not been made at the time the
regulations are made).
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Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act
2012 (2012 No 72)

In section 39(4), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

In section 63(4), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

Gas Act 1992 (1992 No 124)

In section 2(1). repeal the definition of all practicable steps.
In section 2(1). after the definition of price, insert:

reasonably practicable. in relation to a duty to ensure health and safety or to
protect property, means that which is. or was. at a particular time, reasonably

able to be done in relation to ensuring health and safety or protecting property,
taking into account and weighing up all relevant matters, including—

(a) the likelihood of the hazard or the risk concerned occurring; and

(b) the degree of harm or damage that might result from the hazard or risk;
and

(c)  what the person concerned knows, or ought reasonably to know, about—
(1)  the hazard or risk; and

(ii)  ways of eliminating or minimising the risk; and

(d) the availability and suitability of ways to eliminate or minimise the risk;
and

(e) after assessing the extent of the risk and the available ways of eliminat-
ing or minimising the risk, the cost associated with available ways of

eliminating or minimising the risk, including whether the cost is grossly
disproportionate to the risk

In section 2(1), definition of serious harm, replace paragraph (d) with:

(d) a notifiable injury or illness as defined in section 18 of the Health
and Safety Reform Act 2014

Replace section 17(6)(b) with:

(b) section-64 52 of the Health and Safety Reform Act 2014.
In section 18(3), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

In section 43(3)(a), replace “WorkSafe” with “the chairperson of WorkSafe”.

In section 43(3)(b), replace “the signature” with ‘“‘a signature purporting to be the sig-
nature of the chairperson”.

In section 46A(1), replace “that requires all practicable steps to be taken to prevent”
with “that prevents, so far as is reasonably practicable,”.
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Gas Act 1992 (1992 No 124)—continued

In section 54(2)(b)(ii), replace “section 20A of the Health and Safety in Employment
Act 1992 with “section 229 of the Health and Safety Reform Act 2014”.

Replace section 54A(1)(b) with:
(b) the elimination, isolation, or minimisation of those hazards. so far as is

reasonably practicable; and
Replace section 54B(1) with:

(1) To avoid doubt, a person required by a safety management system to eliminate,
isolate, or minimise hazards so far as is reasonably practicable is required to
take action only in respect of circumstances that the person knows, or ought

reasonably to know, about.
After section 56A, insert:

Safe work instruments—Legal effect

S6AB Legal effect of safe work instruments

(1)  For the purposes of this Act, a safe work instrument made under section 234
of the Health and Safety Reform Act 2014 has legal effect only to the ex-
tent that any regulations made under this Act refer to it.

(2)  For the purposes of subsection (1), regulations may refer to—
(a)  a particular safe work instrument as amended or replaced from time to
time; or
(b) any safe work instrument that may be made for the purposes of regula-
tions_(even if the instrument is not or has not been made at the time the

regulations are made).
Replace section 56B(1)(c) with:

(c) the person fails to prevent, so far as is reasonably practicable, the serious
harm or significant property damage.

Replace section 56B(2)(c) with:

(c) the person fails to prevent, so far as is reasonably practicable, the serious
harm or significant property damage.

Replace section 56B(5) with:

(5) To avoid doubt, a person required by this section to prevent, so far as is reason-
ably practicable, serious harm or significant property damage is required to
take action only in respect of circumstances that the person knows, or ought
reasonably to know, about.

Income Tax Act 2007 (2007 No 97)
Replace section CX 24(b) with:
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Income Tax Act 2007 (2007 No 97)—continued

(b) is aimed at managing risks to health and safety in the workplace as pro-
vided under Parts 1 to 5 of the Health and Safety Reform Act
2014; and

Inspector-General of Intelligence and Security Act 1996 (1996 No 47)
After section 11(1)(b), insert:

(bb) to inquire into a request by a worker who is an employee of the New
Zealand Security Intelligence Service or the Government Communica-
tions Security Bureau for a determination under section 6A(7) of the

Health and Safety Reform Act 2014:
Maritime Transport Act 1994 (1994 No 104)

In section 2(1), replace the definition of serious harm with:

serious harm means—
(a) death; or

(b) a notifiable injury or illness as defined in section 18 of the Health
and Safety Reform Act 2014

Replace section 57(6)(b)(iv) with:

(iv)  the regulator, an inspector, or any other person under Parts 1 to
5 of the Health and Safety Reform Act 2014,—

Mines Rescue Act 2013 (2013 No 96)

)

In section 4(1). definition of coal, replace “section 19L of the Health and Safety in
Employment Act 1992” with “clause 1 of Schedule 2 of the Health and Safety
Reform Act 2014’.

In section 4(1). definition of mineral. replace “section 19L of the Health and Safety
in_ Employment Act 1992” with “clause 1 of Schedule 2 of the Health and
Safety Reform Act 2014”.
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Mines Rescue Act 2013 (2013 No 96)—continued

In section 4(1), definition of tourist mining operation, replace “section 19L of the
Health and Safety in Employment Act 1992” with “clause 1 of Schedule 2 of the

Health and Safety Reform Act 2014”.

@ (13 : 29 : (13 ”‘
In section 4(2). definition of mining operation, replace “section 19M of the Health

and Safety in Employment Act 1992” with “clause 2 of Schedule 2 of the
Health and Safety Reform Act 2014”.

In section 4(2). definition of mining operation, replace ‘“section 190 with “clause
4 of Schedule 2”.

In section 4(3), definition of mining operation, paragraph (a), replace “section 19M

of the Health and Safety in Employment Act 1992 with “clause 2 of Schedule 2
of the Health and Safety Reform Act 2014”

In section 4(3). definition of mining operation, paragraph (b). replace ‘“‘section 190

with “clause 4 of Schedule 2”.

Plumbers, Gasfitters, and Drainlayers Act 2006 (2006 No 74)
In section 4, definition of serious harm, replace paragraph (d) with:
(d) a notifiable injury or illness as defined in section 18 of the Health
and Safety Reform Act 2014
Prostitution Reform Act 2003 (2003 No 28)

In the heading to section 10, replace “Health and Safety in Employment Act 1992
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

In section 10(1), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

Railways Act 2005 (2005 No 37)
Hrseetor+H—
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Railways Act 2005 (2005 No 37)—continued

In section 4(1), definition of railway, paragraph (a), delete “as defined in section
21A(1) of the Machinery Act 1950”.

In section 4(1). definition of railway line, paragraph (c). delete “as defined in section
21A(1) of the Machinery Act 1950”.

In section 4(1). insert in their appropriate alphabetical order:
amusement device—

(a) means an appliance—
(1)  to which the motion of a prime mover is transmitted; and

(i1)  that is used. or designed or intended to be used, for the amuse-
ment, recreation, or entertainment of persons being carried, raised,
lowered, or moved by the appliance or any part of the appliance
while it is in motion; and

(b) includes the prime mover, transmission machinery, supporting structure,
and any equipment used or_intended to be used in connection with the

appliance
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Railways Act 2005 (2005 No 37)—continued

health and safety regulator has the same meaning as regulator in section
12 of the Health and Safety Reform Act 2014

prime mover means an engine, motor, or other appliance that provides mech-
anical energy derived from steam, water, wind, electricity, gas. gaseous prod-
ucts, compressed air, the combustion of fuel, or any other source

transmission machinery means any shaft, wheel, drum, pulley, system of fast
and loose pulleys. gearing. coupling, clutch, driving belt, chain, rope, band, or
other device by which the motion of a prime mover is transmitted to or re-

ceived by any machine or appliance

In section 4(1), repeal the definition of WorkSafe.

Replace section 5 with:

5

Meaning of reasonably practicable

In this Act, unless the context otherwise requires, reasonably practicable, in
relation to a duty to ensure health and safety or to protect property, means that
which is, or was, at a particular time, reasonably able to be done in relation to
ensuring health and safety or the protection of property, taking into account and
weighing up all relevant matters, including—

(a) the likelihood of the hazard or the risk concerned occurring; and

(b) the degree of harm or damage that might result from the hazard or risk;
and

(c)  what the person concerned knows, or ought reasonably to know, about—
(i)  the hazard or risk; and
(i1)  ways of eliminating or minimising the risk; and

(d)  the availability and suitability of ways to eliminate or minimise the risk;
and

(e) after assessing the extent of the risk and the available ways of eliminat-
ing or minimising the risk, the cost associated with available ways of
eliminating or minimising the risk, including whether the cost is grossly
disproportionate to the risk.

Replace section 7(1) with:

)

A rail participant must ensure, so far as is reasonably practicable, that none of
the rail activities for which it is responsible causes, or is likely to cause, the
death of, or serious injury to, individuals.

In the heading to section 8, replace “Health and Safety in Employment Act 1992”
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

In section 8, replace “Health and Safety in Employment Act 1992 with “Parts 1 to
5 of the Health and Safety Reform Act 2014” in each place.

In section 8(2). replace “WorkSafe” with “the health and safety regulator”.

239

10

15

20

25

30

35



Schedule 3 Health and Safety Reform Bill

Railways Act 2005 (2005 No 37)—continued
Replace section 9(1) with:

(1)  Every person on or near a rail vehicle, railway infrastructure, or railway prem-
ises commits an offence who fails to ensure, so far as is reasonably practicable,
that no individual dies or is seriously injured, and that no property is signifi-
cantly damaged, as a result of any act or omission of that person.

In section 32(1), replace “the chief executive of the Department of Labour” with
“WorkSafe”.

Replace section 65(a)(ii) with:

(i1) failed to prevent, so far as was reasonably practicable, the com-
mission of the offence; and

Replace section 65(b) with:

(b)  the other person failed to remedy, so far as was reasonably practicable,
the effects of the act or omission that gave rise to the offence.

Replace section 66(b) with:

(b)  he or she failed, so far as was reasonably practicable, to prevent or stop
that act or remedy that omission.

Search and Surveillance Act 2012 (2012 No 24)

In the Schedule, insert in its appropriate alphabetical order:

Health and Safety Reform 186(2) Rewer-oftnspeetors-to-enter Subpart 3
Act 2014 kemes-Inspector may obtain and

execute search warrant to enter a

home (or part of a home) and ex-

ercise section 185 powers if satis-
fied that there are reasonable

grounds for believing that the
home is a workplace or has a
workplace within it, or that the
home is the only practicable
means through which the inspect-
or may enter the workplace

Sections 154, 155,

Rewers-to-talce-samples-and-other
ebjeets-and-thines-Inspector who  and 159
189(1 has entered a workplace or a for-

mer workplace under section 185

or 186 may take or remove sam-

ple of any material, substance, or

thing for analysis, or seize and re-

tain any material, substance, or

thing for specified purposes

I i .
pleee—rehielerorthing

el
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Search and Surveillance Act 2012 (2012 No 24)—continued

490(6) Rewers-efregulator-to-authorise All (except sec-
190(1) melans-of-apphentionsfor-seateh  tions 118 and 119)
and (3) wesrents-Specified person may

enter and search place, vehicle, or

other thing by consent or with

warrant to ascertain if person is

contravening relevant health and

safety legislation

4190:3) Pewefs-e-f-eﬁtﬁheﬂd-mﬁaeeﬁeﬁ-ef Subpart 3

heatth-and-safety-rmedient-praet=
and (3 #eners-Health and safety medical
practitioner may obtain and exe-

cute search warrant to enter a

home (or part of a home) and ex-

ercise powers of examination, in-

spection, and related powers if

satisfied that there are reasonable
grounds for believing that the
home is a workplace or has a
workplace within it, or that the

home is the only practicable
means through which the health

and safety medical practitioner
may enter the workplace

Sentencing Act 2002 (2002 No 9)

In section 4(4), replace “Health and Safety in Employment Act 1992” with “Parts 1
to 5 of the Health and Safety Reform Act 2014”.

Sharemilking Agreements Act 1937 (1937 No 37)

In the Schedule, clause 124, replace “Health and Safety in Employment Act 1992”
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

Smoke-free Environments Act 1990 (1990 No 108)
In section 2(1), repeal the definition of prescribed petroleum operations.

In section 10(c), replace “prescribed petroleum operations in New Zealand continen-
tal waters” with “mining operations within the meaning of the Crown Minerals Act
1991”.

In section 14(1)(d), replace “the Health and Safety in Employment Act 1992” with
“section 181 of the Health and Safety Reform Act 2014”.

Replace section 20A with:

20A Parts 1 to 5 of Health and Safety Reform Act 2014 not affected

Nothing in this Part, and no steps taken in compliance or purported compliance
with this Part, limits or affects—

(a) Parts 1 to 5 of the Health and Safety Reform Act 2014; or
(b)  the obligations of any person under that Act.
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Social Security Act 1964 (1964 No 136)

In the heading to section 123C, replace “Health and Safety in Employment Act
1992” with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

In section 123C(2), replace “Health and Safety in Employment Act 1992” with
“Parts 1 to 5 of the Health and Safety Reform Act 2014”.
Summary Proceedings Act 1957 (1957 No 87)
In section 2(1), definition of infringement notice, after paragraph (ja), insert:
(jb) section 159 of the Health and Safety Reform Act 2014; or

Terrorism Suppression Act 2002 (2002 No 34)

In section 13B(2), replace “Hazardous Substances and New Organisms Act 1996
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.

Victims’ Rights Act 2002 (2002 No 39)

In section S0A(2)(c), replace “Department of Labour” with “Ministry of Business, In-
novation, and Employment”.

Part 2
Amendments to legislative instruments

Biosecurity (Costs) Regulations 2010 (SR 2010/135)
In regulation 3(1), replace the definition of machinery with:

machinery means an engine, a motor, or any appliance that provides mechan-
ical energy derived from compressed air, electricity, gas, gaseous products,
steam, water, wind, the combustion of fuel, or any other sources and includes—

(a) any plant by or to which the motion of any machinery is transmitted; and

(b) a tractor, a lifting machine, a lifting vehicle, and a machine whose mo-
tive power is wholly or partly generated by the human body

Education (Playgroups) Regulations 2008 (SR 2008/205)
Replace regulation 21(b) with:

(b) ensure, so far as is reasonably practicable, the health and safety of chil-
dren attending the playgroup; and

Electricity (Safety) Regulations 2010 (SR 2010/36

In regulation 4(1), definition of alluvial mine operator. replace “regulation 3(1) of
the Health and Safety in Employment (Mining Operations and Quarrying Operations)

Regulations 2013” with “regulations made under Parts 1 to 5 of the Health and
Safety Reform Act 2014”.
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Electricity (Safety) Regulations 2010 (SR 2010/36)—continued

In regulation 4(1), definition of alluvial mining operation, replace “section 19L of
the Health and Safety in Employment Act 1992” with “clause 1 of Schedule 2 of
the Health and Safety Reform Act 2014

In regulation 4(1). definition of ERZ0, replace “regulation 3(1) of the Health and
Safety in Employment (Mining Operations and Quarrying Operations) Regulations
2013” with “regulations made under Parts 1 to 5 of the Health and Safety Re-
form Act 2014”.

In regulation 4(1), definition of ERZI1, replace “regulation 3(1) of the Health and
Safety in Employment (Mining Operations and Quarrving Operations) Regulations

2013” with “regulations made under Parts 1 to 5 of the Health and Safety Re-
form Act 2014”.

In regulation 4(1), definition of mine operator, replace “section 19L of the Health
and Safety in Employment Act 1992” with “clause 1 of Schedule 2 of the
Health and Safety Reform Act 2014

In regulation 4(1). definition of mining electrical equipment. paragraph (a), replace
“section 19M(a) or (b). 19N(1)(a), or 190(a) of the Health and Safety in Employment

Act 1992” with “clause 2(a) and (b), 3(1)(a), or 4(a) of Schedule 2 of the
Health and Safety Reform Act 2014”.
In regulation 4(1), definition of mining operation, replace ‘“section 19M of the
Health and Safety in Employment Act 1992” with “clause 2 of Schedule 2 of the
Health and Safety Reform Act 2014”.
In regulation 4(1). definition of opencast mining operation, replace “regulation 3(1)

of the Health and Safety in Employment (Mining Operations and Quarrying Oper-

ations) Regulations 2013” with “regulations made under Parts 1 to 5 of the
Health and Safety Reform Act 2014

In regulation 4(1). definition of quarry operator. replace “regulation 3(1) of the
Health and Safety in Employment (Mining Operations and Quarrying Operations)
Regulations 2013” with “regulations made under Parts 1 to 5 of the Health and
Safety Reform Act 2014”.

In regulation 4(1), definition of quarrying operation, replace “section 19N of the
Health and Safety in Employment Act 1992” with “clause 3 of Schedule 2 of the

Health and Safety Reform Act 2014”.

In regulation 4(1), replace the definition of safety management system with:

safety management system means a system that is implemented by a safety
management system operator for the purpose of ensuring, so far as is reasona-
bly practicable, that an electricity supply system (as defined in section 61A(2)
of the Act) or other works is prevented from presenting a significant risk of—

(a)  serious harm to any member of the public: or

(b) significant damage to property owned by a person other than the safety
management system operator
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Electricity (Safety) Regulations 2010 (SR 2010/36)—continued

In regulation 4(1). definition of tourist mining operation, replace “section 19L of
the Health and Safety in Employment Act 1992” with “clause 1 of Schedule 2 of

the Health and Safety Reform Act 2014

In regulation 4(1). definition of tunnelling operation, replace “section 190 of the
Health and Safety in Employment Act 1992” with “clause 4 of Schedule 2 of the

Health and Safety Reform Act 2014”.
In regulation 4(1). definition of underground mining operation, replace “regulation

3(1) of the Health and Safety in Employment (Mining Operations and Quarrying Op-
erations) Regulations 2013” with “regulations made under Parts 1 to 5 of the

Health and Safety Reform Act 2014”.

Replace regulation 13(3) with:

(3) A person who does work on any works. installations, fittings. or appliances
must, while doing the work, ensure, so far as is reasonably practicable, that

people and property are protected from dangers arising from the work.
Replace regulations 13(5)(c) with:

(c) while doing work on any works. installations, fittings. or appliances,
fails to ensure, so far as is reasonably practicable, that people and prop-
erty are protected from dangers arising from the work, where the person
doing the work knows. or can reasonably be expected to know, of the
dangers that may arise from the work.

In regulation 16(1). replace “take all practicable steps to minimise” with “minimise,
so far as is reasonably practicable,”.

In regulation 24B(2). replace “Health and Safety in Employment (Mining Operations

and Quarrying Operations) Regulations 2013” with “regulations made under Parts 1
to 5 of the Health and Safety Reform Act 2014".

Replace section 51(1)(¢) with:

(c) the effect of the safety management system is to prevent, so far as is rea-
sonably practicable, the works from presenting a significant risk of—
(1)  serious harm to any member of the public: or

(i)  significant damage to property owned by a person other than the
safety management system operator.

In regulation 100(1), replace “must take all practicable steps.—” with “must, so far as
is reasonably practicable.—".

In regulation 100(1)(a), replace “to check” with “check’.

In regulation 100(1)(b), replace “to follow” with “follow”.

In regulation 100(1)(c). replace “to use” with “use”.

In regulation 100(1)(d), replace “to comply” with “comply”.
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Electricity (Safety) Regulations 2010 (SR 2010/36)—continued

In regulation 100(2), replace “the Health and Safety in Employment Act 1992 with
“Parts 1 to 5 of the Health and Safety Reform Act 2014”.

Replace regulation 101(1) with:

(1) An_employer who employs a person to carry out any prescribed electrical

work. or any work referred to in clause (2)(e) to (h) of Schedule 1. must ensure,

so far as is reasonably practicable, the safety of the employee while carrying

out the work and must take the steps described in subclauses (2) and (3) in par-

ticular.

In regulation 101(2). replace “The employer must take all practicable steps to—"" with
“The employer must, so far as is reasonably practicable.—.

In regulation 101(3). replace “must take all practicable steps to ensure” with “must
ensure, so far as is reasonably practicable,”.

In regulation 101(5). replace “the Health and Safety in Employment Act 1992 with

“Parts 1 to 5 of the Health and Safety Reform Act 2014”.

Replace regulation 104(6) with:

(6) A person may remove an earthing device to test a fitting. but must ensure, so
far as is reasonably practicable, his or her own safety and the safety of others in
the vicinity.

In regulation 107, replace “take all practicable steps to comply” with “comply. so far

as is reasonably practicable.”.

In Schedule 8. clause 1. definition of NERZ, replace “regulation 3(1) of the Health

and Safety in Employment (Mining Operations and Quarrying Operations) Regula-

tions 2013” with “regulations made under Parts 1 to 5 of the Health and Safety

Reform Act 2014”.

In Schedule 8, clause 1. definition of underground coal mining operation. replace

“regulation 3(1) of the Health and Safety in Employment (Mining Operations and

Quarrying Operations) Regulations 2013 with “regulations made under Parts 1 to
5 of the Health and Safety Reform Act 2014

In Schedule 8. clause 1, definition of underground metalliferous mining operation,
replace “regulation 3(1) of the Health and Safety in Employment (Mining Operations
and Quarrying Operations) Regulations 2013 with “regulations made under Parts 1
to 5 of the Health and Safety Reform Act 2014".

In Schedule 8. clause 37(3), replace “‘the Health and Safety in Employment (Mining

Operations_and Quarrying Operations) Regulations 2013” with “regulations _made
under Parts 1 to 5 of the Health and Safety Reform Act 2014

Gas (Safety and Measurement) Regulations 2010 (SR 2010/76)

In regulation 3(1). revoke the definition of all practicable steps.
In regulation 3(1), after the definition of point of supply. insert:
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Gas (Safety and Measurement) Regulations 2010 (SR 2010/76)—continued
reasonably practicable has the meaning given in section 2(1) of the Act

In regulation 3(1), replace the definition of safety management system with:
safety management system means a system that is implemented by a safety

management system operator for the purpose of ensuring, so far as is reasona-

bly practicable, that the gas supply system is prevented from presenting a sig-
nificant risk of—

(a)  serious harm to any member of the public: or

(b) significant damage to property owned by a person other than the safety
management system operator

In regulation 26(1) replace “must take all practicable steps to ensure” with “must en-
sure, so far as is reasonably practicable,”.

In regulation 26(4) replace “fails to take all practicable steps to ensure” with “fails to
ensure, so far as is reasonably practicable.,”.

In regulation 27(1), replace “must take all practicable steps to ensure” with “must en-
sure, so far as is reasonably practicable.”.

Replace regulation 35(1)(c) with:

(c) the effect of the safety management system is to prevent, so far as is rea-
sonably practicable, the gas supply system from presenting a significant
risk of —

(1)  serious harm to any member of the public; or

(i1) significant damage to property owned by a person other than the
safety management system operator.

In regulation 53(2), replace “must take all practicable steps to ensure’” with “must en-
sure, so far as is reasonably practicable,”.

In regulation 74(1), replace “must take all practicable steps to ensure” with “must en-
sure, so far as is reasonably practicable,”.

In regulation 74(4). replace “before taking all practicable steps to ensure” with “be-
fore ensuring, so far as is reasonably practicable.”.

Replace regulation 75(1) with:

(1)  Every person who hires or leases out, or who offers to hire or lease out, any gas
appliance, fittings. or gas installation or any property or premises containing a

gas appliance, fittings, or gas installation must ensure, so far as is reasonably
practicable.—

(a) that before hiring, leasing, or offering to hire or lease, the gas appliance,
fittings. or gas installation is safe; and
(b) that the gas appliance, fittings. or gas installation is accompanied by in-

structions for its safe use, including information on any maintenance or
ongoing safety inspections that are required.
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Gas (Safety and Measurement) Regulations 2010 (SR 2010/76)—continued

In regulation 78(2), replace “must take all practicable steps to ensure’” with “must en-
sure, so far as is reasonably practicable,”.

In regulation 80(1), replace “must take all practicable steps to ensure” with “must en-
sure, so far as is reasonably practicable,”.

Hazardous Substances (Packaging) Regulations 2001 (SR 2001/118)
In regulation 3, revoke the definition of employee.
In regulation 3, after the definition of UN Model Regulations, insert:

worker has the same meaning as in section 14 ef—Rartse—4—te—6-of the
Health and Safety Reform Act 2014.

Health and Safety in Employment (Pipelines) Regulations 1999 (SR 1999/350)

In regulation 2, replace definition of the Act with:

Act means the Health and Safety Reform Act 2014
In regulation 3, replace “place of work™ with “workplace” in each place.

In regulation 5(1). (2). and (3). replace “must take all practicable steps to ensure”
with “must, so far as is reasonably practicable, ensure”.

In regulation 6(1). replace “must take all practicable steps to” with “must, so far as is
reasonably practicable,”.

In regulation 7(1). replace “must take all practicable steps to ensure” with “must. so
far as is reasonably practicable, ensure”.

In regulation 8(1) and (2). replace “must take all practicable steps to ensure” with
“must, so far as is reasonably practicable, ensure”.

In regulation 9(4), replace “his or her” with “its”.

In regulation 11(1). (3), and (6), replace “must take all practicable steps to ensure”
with “must, so far as is reasonably practicable, ensure”.

In regulation 12(3). (4), and (5) replace “must take all practicable steps to ensure”
with “must, so far as is reasonably practicable, ensure”.

In regulation 13(1) and (2). replace “must take all practicable steps to ensure” with
“must, so far as is reasonably practicable, ensure”.

In regulation 14, replace “must take all practicable steps to ensure” with “must, so far
as is reasonably practicable, ensure”.

In regulation 15(1), replace “must take all practicable steps to notify” with “must. so
far as is reasonably practicable, notify”.

Replace regulation 16(1) with:
(1) Anemployer—
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Health and Safety in Employment (Pipelines) Regulations 1999 (SR 1999/350)—

continued

(a) must, so far as is reasonably practicable, ensure that any work on, in, or

around a pipeline is undertaken in such a manner as to minimise any sig-
nificant hazards that may arise; and

(b) must ensure that, before work is undertaken, the manager is notified of
those activities specified in subclause (4) that are likely to adversely af-
fect the structural integrity or operation of any pipeline and create a sig-
nificant hazard.

In regulation 16(2), replace “must take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

In regulation 17(1). replace “place of work must take all practicable steps to develop”
with “workplace must, so far as is reasonably practicable, develop”.

Revoke the cross-heading above regulation 19.

Revoke regulation 19.

Health and Safety in Employment (Pressure Equipment, Cranes, Passenger
Ropeways) Regulations 1999 (SR 1999/128)

In regulation 3. replace “place of work” with “workplace”.

In regulation 8(1), replace “must take all practicable steps in relation to equipment, to

ensure” with “must., so far as is reasonably practicable, in relation to equipment, en-
sure”.

In regulation 8(2). replace “must take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

In regulation 8(5). replace “place of work™ with “workplace” in each place.

In regulation 9(1), replace “must take all practicable steps to ensure that” with “must,
so far as is reasonably practicable, take steps to ensure that”.
In regulation 9(2)(a), replace “place of work™ with “workplace”.

In regulation 10(1), (2). (3). and (5). replace “must take all practicable steps to en-
sure” with “must, so far as is reasonably practicable, ensure”.

In regulation 11, replace “must take all practicable steps to ensure” with “must, so far
as is reasonably practicable, ensure”.

In regulation 12, replace “must, as soon as practicable, take all practicable steps to
ensure” with “must, so far as is reasonably practicable, ensure”.

In regulation 13(2) and (3). replace “must take all practicable steps to ensure” with
“must, so far as is reasonably practicable, ensure”.

In regulation 14, replace “must take all practicable steps to ensure” with “must, so far
as is reasonably practicable, ensure”.

In regulation 15(3). replace “must take all practicable steps to notify” with “must, so
far as is reasonably practicable, notify”.
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Health and Safety in Employment (Pressure Equipment, Cranes, Passenger Ro-
peways) Regulations 1999 (SR 1999/128)—continued

In regulation 17(6). replace “takes all practicable steps” with “takes steps. so far as is
reasonably practicable.”.

In regulation 18, replace “must take all practicable steps to” with “must, so far as is
reasonably practicable,”.

In regulation 19(1), replace “must take all practicable steps, in relation to equipment,

to ensure” with “must, so far as is reasonably practicable. in relation to equipment,
ensure’.

In regulation 19(2). (3), and (4), replace “must take all practicable steps to ensure”
with “must, so far as is reasonably practicable, ensure”.

In regulation 20(1), (2), and (3). replace “must take all practicable steps to ensure”
with “must, so far as is reasonably practicable, ensure”.

In regulation 21(3). (4). (5). and (6). replace “must take all practicable steps to en-
sure” with “must. so far as is reasonably practicable, ensure”.

In regulation 28(2), replace “must take all practicable steps to comply” with “must, so
far as is reasonably practicable, comply”.

In regulation 29(4). replace “him or her” with “it”.

In regulation 36(1), replace “must take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.
Revoke Part 6.

In Schedule 1. replace the definition of Act with:

Act means the Health and Safety Reform Act 2014
In Schedule 1, definition of manufacture, replace “place of work” with “workplace”.

In Schedule 1, definition of manufacturer, replace “place of work” with “work-
place”.

In Schedule 1. definition of supplier, replace “place of work” with “workplace” in
each place.

Health and Safety in Employment Regulations 1995 (SR 1995/167)

In regulation 2, replace the definition of Act with:

Act means the Health and Safety Reform Act 2014
In regulation 2. definition of plant, replace “place of work”™ with “workplace”.
In regulation 10(1)(a) and (b). replace “place of work” with “workplace”.

In regulation 10(2)(a), replace “place of work” with “workplace’ in each place.

In regulation 11(1), replace “shall take all practicable steps to ensure, in relation to
every place of work™ with “must, so far as is reasonably practicable, ensure, in rela-
tion to every workplace”.
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Health and Safety in Employment Regulations 1995 (SR 1995/167)—continued
In regulation 11(2)(b), replace “place of work”™ with “workplace”.

In regulation 11(3), replace “has taken all practicable steps to ensure that no emplovyee
at any place of work™ with “has, so far as is reasonably practicable. taken steps to en-
sure that no employee at any workplace”.

In regulation 11(3)(a), replace “place of work” with “workplace”.

In regulation 12, replace “place of work”™ with “workplace” in each place.

In regulation 17(1). replace “‘shall take all practicable steps to ensure, in relation to
every place of work” with “must, so far as is reasonably practicable, ensure, in rela-
tion to every workplace”.

In regulation 17(2), replace “shall take all practicable steps to ensure” with “must, so

far as is reasonably practicable, ensure”.

In regulation 18, replace “place of work under the control of any employer, that em-
plover shall take all practicable steps to ensure’” with “workplace under the control of
any emplover, that employer must, so far as is reasonably practicable, ensure”.

In regulation 19(1)(a), replace “place of work™ with “workplace”.

In regulation 19(3), replace “takes all practicable steps to ensure that every employee
at every place of work” with “has, so far as is reasonably practicable, taken steps to
ensure that every employee at every workplace”.

In regulation 20(1) and (2), replace ‘“shall take all practicable steps to ensure” with
“must, so far as is reasonably practicable, ensure”.

In regulation 21(1). replace “place of work” with “workplace”.

In regulation 21(2). replace “shall take all practicable steps to ensure, in relation to
every place of work” with “must, so far as is reasonably practicable, ensure, in rela-
tion to every workplace”.

In regulation 22(1), replace “place of work” with “workplace” in each place.

In regulation 22(2). replace “shall take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

In regulation 23(1) and (2), replace “place of work” with “workplace” in each place.

In regulation 24(1), replace “shall take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

In regulation 24(2)(d), replace “takes all practicable steps to ensure” with “has, so far
as is reasonably practicable, taken steps to ensure”.

In regulation 24(3). replace “shall take all practicable steps to ensure that any shoring
used in any excavation at the place of work”with “must, so far as is reasonably prac-

ticable, ensure that any shoring used in any excavation at the workplace”.

In regulation 25, replace “‘shall take all practicable steps to ensure” with “must, so far
as is reasonably practicable, ensure”.

In regulation 26(1). replace “place of work” with “workplace”.
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Health and Safety in Employment Regulations 1995 (SR 1995/167)—continued

In regulation 26(2), replace “shall take all practicable steps to lodge” with “must, so
far as is reasonably practicable, take steps to lodge”.

In regulation 47, replace “place of work™ with “workplace” in each place.

In regulation 48(1), replace “shall take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

In regulation 49, replace “‘shall take all practicable steps to ensure” with “must, so far
as is reasonably practicable, ensure”.

In regulation 50, replace “place of work™ with “workplace” in each place.

In regulation 52(1), replace “shall take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

In regulation 53(1), replace “shall take all practicable steps to ensure” with “must, so
far as is reasonably practicable, ensure”.

Revoke Part 8.

Mines (Rescue) Levy Regulations 2014 (LI 2014/21)

In regulation 4. definition of opencast coal mining operation, replace “section 19M
of the Health and Safety in Employment Act 1992” with “clause 2 of Schedule 2
of the Health and Safety Reform Act 2014”.

In_regulation 4. definition of suspended. replace “section 19M(a) and (b) of the
Health and Safety in Employment Act 1992” with “clause 2(a) and (b) of Sched-

ule 2 of the Health and Safety Reform Act 2014”.

In_regulation 4, definition of tunnelling operation, replace “section 190 of the
Health and Safety in Employment Act 1992” with “clause 4 of Schedule 2 of the

Health and Safety Reform Act 2014”.

In regulation 4, definition of underground coal mining operation, replace “section
19M of the Health and Safety in Employment Act 1992” with “clause 2 of Sched-
ule 2 of the Health and Safety Reform Act 2014

In regulation 4, definition of underground metalliferous mining operation, replace
“section 19M of the Health and Safety in Employment Act 1992” with “clause 2 of
Schedule 2 of the Health and Safety Reform Act 2014”.

Railways Regulations 2008 (SR 2008/108)

In regulation 9(b)(ii), replace “Health and Safety in Employment Act 1992” with
“Parts 1 to 5 of the Health and Safety Reform Act 2014”.
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Railways Regulations 2008 (SR 2008/108)—continued

In regulation 10(d), replace “Health and Safety in Employment Act 1992” with
“Parts 1 to 5 of the Health and Safety Reform Act 2014”.
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Schedule 4

New Schedule 1AA inserted in Accident Compensation Act 2001

s 251

Schedule 1AA

Transitional and savings provisions relating to amendments to this

)

2

3)

EIN

Act made by subpart 1 of Part 6 of the Health and Safety

Reform Act 2014

ss 5A, 402

Transitional provision relating to risk adjustment of Work Account levies

This clause applies to any employer or self-employed person if the Work Ac-
count levy payable by that person immediately before the commencement of
this schedule has been adjusted down in accordance with regulations made for
the purposes of section 175(1).

A person to whom this clause applies continues to be eligible to pay a Work
Account levy at an adjusted rate until—

(a)  the person gives notice in writing to the Corporation that the person no
longer wishes to pay the levy at the adjusted rate; or

(b) the person’s adjusted levy is cancelled or discontinued in accordance
with the regulations; or

(c)  the period to which the adjustment relates expires.
For the purposes of subclause (2),—

(a)  section 175, including the power to make regulations, continues to apply
as if it had not been amended by subpart 1 of Part 6 of the Health
and Safety Reform Act 2014; and

(b) the regulations in force immediately before the commencement of this
schedule in accordance with which the person’s rate was adjusted, or the
person’s adjusted rate was continued, continue to apply until—

(i)  they are replaced by regulations made under paragraph (a); or
(i1)  this clause is repealed.
This clause is repealed on=+Ap#H264+8 30 June 2019.

Transitional provision relating to Accredited Employers Programme
This clause applies to any employer who—

(a) is an accredited employer under the accredited employers programme
framework established by the Minister under section 183; and

(b) is entitled to a safety management practices discount set out in regula-
tions made under section 175.
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(2) For the purposes of calculating the premium payable by a person to whom this

clause applies, the regulations made under section 175 that were in force im-
mediately before the commencement of this schedule, and any replacement
regulations made under clause 1(3)(a). continue to apply until—

(a) the accredited employers programme framework is amended or revoked;
or

(b) this clause is repealed.
(3)  This clause is repealed on 30 June 2019.
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Schedule 5

Schedule 7 replaced in Hazardous Substances and New Organisms
Act 1996

s 292

Schedule 7
Transitional and savings provisions relating to amendments to Act
s 3A
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1

Interpretation
In this schedule, unless the context otherwise requires,—

deemed approval means an approval for a hazardous substance or group of
hazardous substances deemed to have been given under section 29 by—

(a) the Hazardous Substances (Fireworks, Safety Ammunition, and Other
Explosives Transfer) Regulations 2003; or

(b) a notice issued under section 160A that is in force immediately before
the commencement of this schedule

existing classification system—

(a) means the hazard classification system that is provided for in the Haz-
ardous Substances (Classification) Regulations 2001 and the Hazardous

Substances (Minimum Degrees of Hazard) Regulations 2001, as in force
immediately before the establishment of the new classification system;

and

(b) if a hazardous substance has been given a hazard classification by the
Authority for the purposes of an approval or is deemed to have a hazard
classification under a deemed approval, includes the classification of that
hazardous substance that it has been given or is deemed to have

existing prescribed controls—

(a) means controls prescribed by regulations made under this Act that apply
to an individual approval or a deemed approval (as varied in the appro-

val in accordance with section 77, 77A, or 77B) and that are in force im-
mediately before the commencement of this schedule; and

(b) includes any conditions imposed on a hazardous substance by a group
standard in force immediately before the commencement of this sched-
ule

further transitional measures means transitional arrangements related to the

existing classification system or existing prescribed controls, as provided for
in—

(a) any approval or group standard that has been reissued in accordance
with this schedule; or

(b) any EPA notice or regulations made under clause 8 or Parts 1 to 5 of
the Health and Safety Reform Act 2014
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new classification system means the hazard classification system provided for
in an EPA notice issued under section 74 on or after the commencement of
this schedule

new _controls means the controls prescribed in an EPA notice issued under this
Act on or after the commencement of this schedule.

Existing classification system applies for the purpose of applying existing
prescribed controls

Despite any hazard classification under the new classification system. a hazard-
ous substance may be classified under the existing classification system for the
purpose of applying existing prescribed controls in accordance with—

(a)  this schedule; or

(b)  further transitional measures.

Limitation on effect of existing prescribed controls

An_existing prescribed control has no legal effect to the extent that it is re-
placed by any regulations or safe work instruments made under Parts 1 to 5

of the Health and Safety Reform Act 2014.

Existing prescribed controls applving to approvals (including deemed ap-
provals)

This clause applies to—

(a) approvals for a hazardous substance or group of hazardous substances
given under Part 5 that are in force immediately before the commence-

ment of this schedule; and

(b) deemed approvals.

All existing prescribed controls continue to apply to the approval according to
their terms. but subject to clause 3. until the Authority has—

(a) reissued the approval under subclause (3); or

(b) revoked the approval under section 67B.
Despite sections 62 and 63, the Authority may review and. by public notice,
amend and reissue the approval for the purpose of updating the approval to—

(a) take into account the new classification system, the revocation of exist-
ing prescribed controls or the replacement of existing prescribed controls
with new controls: or

(b) omit any control if it is reasonable to conclude that the purpose of the
control is to address the adverse effects on people in the workplace and
that any other aspect of the control is only incidental to that purpose.

The amendment and reissue of the approval under this clause is not a reassess-
ment of a hazardous substance to which section 63 applies or a modified reas-

sessment of a hazardous substance to which section 63A or 63C applies.
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E E"

If an approval is reissued in accordance with this clause, it must be treated,
without further need for a decision under the relevant provision referred to in

paragraph (a) or (b). as if it has been reissued—

(a)  under the provision under which the approval was granted; or

(b) in the case of an approval described in subclause (1)(b). under section
29.

If the Authority reviews an approval under subclause (3) and considers it ap-

propriate to identify a group of substances with approvals or deemed approvals

that should be replaced with a group standard, the Authority may revoke the

approvals or deemed approvals under section 67B and. by notice in the Gaz-

ette, issue a new group standard.

If the Authority issues a group standard in accordance with this clause—

(a) sections 53 and 96C do not apply to the amendment or reissue of the
group standard under this clause; and

(b)  the group standard must be treated as if it has been issued under section
96B in accordance with the requirements of this Act.

Existing group standards
This clause applies to group standards issued under section 96B that are in
force immediately before the commencement of this schedule.

The existing prescribed controls in a group standard continue to apply to the
hazardous substances concerned according to the terms of the group standard,

but subject to clause 3. until the Authority has—
(a) reissued the group standard under subclause (3); or

(b) revoked the group standard under section 67B.

The Authority may review and, by notice in the Gazette, amend and reissue a
group standard for the purpose of updating the group standard to—

(a) take into account the new classification system, the revocation of exist-

ing prescribed controls, or the replacement of existing prescribed con-
trols with new controls; or

(b) omit any condition imposed by the Authority under section 96B if it is
reasonable to conclude that the purpose of the condition is to address the
adverse effects on people in the workplace and that any other aspect of
the condition is only incidental to that purpose.

The Authority may. if it considers appropriate, reissue a group standard under
this_clause that excludes hazardous substances or products that it formerly

covered if those hazardous substances or products are moved to a different
group standard that is also reissued under this clause or issued under clause

4(6).

If the Authority reissues a group standard in accordance with this clause.—
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(a)  sections 53 and 96C do not apply to the amendment of a group standard
under this clause; and

(b)  the group standard must be treated as if it has been issued under section
96B in accordance with the requirements of this Act.

Existing regulations and codes of practice
This clause applies to—

(a) regulations in force under this Act immediately before the commence-

ment of this schedule that include any requirements that apply in relation
to hazardous substances in workplaces; and

(b)  codes of practice issued or approved by the Authority for the purpose of

implementing any requirement included in those regulations that are in
force immediately before the commencement of this schedule.

The regulations, codes of practice, and approvals of codes of practice to which
this clause applies—
(a) continue in force until revoked or replaced; and

(b) even if revoked, continue in force for the purpose of applying any exist-
ing prescribed controls in accordance with—
(1)  this schedule; or

(i1)  further transitional measures.

The Authority may revoke any code or approval of a code to which this clause
applies without complying with section 79(2) if satisfied that, as applicable. a
corresponding code or guidance has been or is to be issued by—

()  WorkSafe under Parts 1 to 5 of the Health and Safety Reform Act
2014: or

(b)  the Authority, under this Act.

Pre-commencement action relating to EPA notices

Subsections (1) and (2) of section 76B are satisfied in relation to any EPA
notice if action of the kind described in those subsections was taken before
their commencement for the purpose of facilitating the making of the notice.

Transitional matters may be provided for in regulations

The Governor-General may, by Order in Council, make regulations providing
for transitional and savings matters that are in addition to, or in place of, the
provisions of this schedule and that are necessary because of the coming into
force of subpart 2 of Part 6 of the Health and Safety Reform Act
2014.

Transitional and savings provisions enacted under this clause are revoked at the
close of whichever of the following periods ends first:

(a)  the period during which the provisions are stated to be in force:
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(b)  the period of 3 years from the commencement of this schedule.

Expiry of clause 8

Clause 8 expires at the close of 3 years after the commencement of this sched-
ule and is then repealed.
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Schedule 6
Consequential and other amendments to Hazardous Substances and
New Organisms Act 1996

s 293

Section 19

Repeal section 19(2)(f)sheay; and (i).
In section 19(2)(h), delete “or licence” in each place.

In section 19(2)(h), replace “Ministry of Agriculture and Forestry” with “department
for the time being responsible for the administration of the Biosecurity Act 1993”.

Section 20

In section 20(2)(e), delete “and any associated licences granted under section 95B”.

Section 24

In section 24, replace “section 11(e)” with “section 11(1)(e)”.

Section 47

In section 47(1)(e), after “any regulations”, insert “‘or any EPA notice”.

Section 49D

In section 49D(2)(d), after “any regulations”, insert “‘or any EPA notice”.

Section 63B

In section 63B(2)(b), replace “section 96C(1)(h)(ii)” with “section 53(1A)(c)”.

In section 63B(3), replace “sections 96C(1)(h) and (2)” with “sections 53(1A),
96C(2),”.

Part 6

In the heading to Part 6, replace “Controls” with “EPA controls”.

Section 88

In section 88(a)(ii), after “scheme and”, insert “EPA”.

Section 89
In section 89(1), after “delete any”, insert “EPA”.

Section 91
In section 91(d), after “any other”, insert “EPA”.

Section 96
In section 96(1), after “by the”. insert “EPA”.
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Section 96—continued
In section 96(1)(b). after “charge and”, insert “EPA”.

In section 96(3)(e). after “removing any”, insert “EPA”.
In section 96(3)(f), after “combination of”, insert “EPA”.

Section 102

In section 102(1), replace “‘sitework” with “building work” in each place.

In section 102(2), replace “‘sitework” with “building work”.

Section 104

In section 104(1)(a)(i), after “any regulations.”, insert “‘any EPA notice,”.

In section 104(1)(b), after “‘any regulations.”, insert “any EPA notice, or any”.

In section 104(1)(b), replace “any regulations or” with “any regulations, any EPA no-
tice, or”.

Section 106

In section 106(2)(a), replace “notice” with “compliance order”.

Section 109

(13 M 99 3 (13 M 99
b b

(13 29
b

In section 109(1)(ea), replace “licence or permission granted under section 95A or
section 95B” with “permission granted under section 95A”.
Section 117

In section 117(3), delete “test” in each place.

Section 124

In section 124(1)(a) and (2)(a), after “regulations”, insert “or any EPA notice”.

In section 124(1)(b), replace “port of entry or Customs airport” with “port or airport
of entry”.

Section 125

In section 125(1)(da), delete “test”.

Repeal section 125(1)¢ede(e), (f), and (g).

Replace section 125(1A) with:

(1A) A person may appeal to the District Court against a decision of the Authority,
under section 95A,—

(a)  about the terms and conditions of a permission held by the person; or
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Section 125—continued

(b)  declining to grant the person a permission or revoking a permission held
by the person.

In section 125(5)(a), replace “controls” with “EPA controls”.

Section 141

In section 141(1), replace “section 9(1), section 55(7), section 140(1)(i), (j), (m), or
(n), or section 140A” with “section 9(1), 55(7), 140(1)(i), (j), or (m), or 140B”.
Section 141A

In section 141A(1), after “any regulations,”, insert “EPA notice,”.

In section 141A(1)(b), replace “a group standard, notice of transfer, or code” with “an
EPA notice, a group standard, a notice of transfer, or a code”.

In section 141A(1)(b), after “of the regulations,”, insert “EPA notice,”.
In section 141A(2), after “in regulations,”, insert “an EPA notice,”.

In section 141A(2), after “in the regulations,”, insert “EPA notice,”.

In section 141A(3), after “the regulations,”, insert “EPA notice,”.

Section 141B
In section 141B(1), after “the regulations,”, insert “EPA notice,”.

In section 141B(2)(b), after “incorporated in”, insert “an EPA notice or”.

Section 141C
In section 141C(2), after “reference in”, insert “an EPA notice or”.

In section 141C(3), after “the regulations,”, insert “EPA notice,”.

Section 141D
In section 141D(1), after “the regulations,”, insert “EPA notice,”.

In section 141D(2)(b), after “incorporated in”, insert “an EPA notice or”.

Section 141E

In section 141E, after “in relation to material incorporated in regulations”, insert “, an
EPA notice,”.

In section 141E(b), after “incorporated in”, insert “an EPA notice or”.

Section 141F
In section 141F(3), after “part of the”, insert “EPA notice or”.

In section 141F(4)(b), after “for approval”, insert *“; or”.
After section 141F(4)(b), insert:
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Section 141F—continued

(c) in the case of an EPA notice, in accordance with section 76B (with all
necessary modifications) as if the proposed amendment or replacement
were a proposal to amend an EPA notice.

After section 141F(4), insert:

(4A) However, there is no need to comply with subsection (2) or (4) in the case of an
amendment to material incorporated by reference if the Minister or the chief
executive, as the case may be, considers that the amendment is minor in effect
or corrects a minor or technical error.

In section 141F(5), after “by reference or”, insert “an EPA notice or”.

New section 141GA
After section 141G, insert:

141GA Access to material incorporated by reference in EPA notices
(1)  This section applies if material is incorporated by reference in an EPA notice.
(2)  The chief executive of the Authority must—

(a) make the material referred to in subsection (5) (the incorporated ma-
terial) available for inspection during working hours, free of charge,
at—

(i)  the head office of the Authority; and

(1) any other places that the chief executive may, at his or her discre-
tion, determine are appropriate; and

(b)  ensure that copies of the incorporated material are available for purchase
by members of the public at a reasonable price; and

(c) make copies of the incorporated material available, free of charge, on an
Internet site maintained by or on behalf of the Authority, unless doing so
would infringe copyright in that material or be inconsistent with any oth-
er enactment or rule of law; and

(d) give notice in the Gazette—

(i)  stating that the incorporated material is available for inspection
during working hours, free of charge, and specifying the places at
which it can be inspected; and

(i1)  stating that copies of the incorporated material can be purchased
and specifying the places at which they can be purchased; and

(111) if applicable, stating that the incorporated material is available on
the Internet, free of charge, and specifying the Internet site ad-
dress.

(3) The chief executive—
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New section 141 GA—continued

“)

)

(6)

(2)

(b)

may make copies of the incorporated material available in any other way
that he or she considers appropriate in the circumstances; and

must, if paragraph (a) applies, give notice in the Gazette stating that
the incorporated material is available in other ways and specifying de-
tails of where or how it can be accessed or obtained.

The chief executive may comply with subsection (2)(c) by providing a hy-
pertext link from an Internet site maintained by or on behalf of the Authority to
a copy of the incorporated material that is available, free of charge, on an Inter-
net site that is maintained by or on behalf of someone else.

The material is—

(a)
(b)

(©)

material incorporated by reference in an EPA notice:

any amendment to, or replacement of, that material that is incorporated
in an EPA notice, or the material referred to in paragraph (a) with the
amendments or replacement material incorporated:

if the material referred to in paragraph (a) or (b) is not in an official
New Zealand language, as well as the material itself, an accurate transla-
tion in an official New Zealand language of the material.

A failure to comply with this section does not invalidate an EPA notice that in-
corporates material by reference.

Section 1411

In section 1411, after “regulations,”, insert “EPA notices,” in each place.

Section 142

In section 142(2), replace “regulations and notices of transfer made” with “regula-
tions, EPA notices, and notices of transfer made or issued”.

In section 142(6), replace “regulations made” with “EPA notices issued” in each

place.

Schedule 3

In Schedule 3. the Part 3 heading, after “addressed by”, insert “EPA”.

In Schedule 3. Part 3. clause 1, replace “the controls” with “the EPA controls”.

In Schedule 3. Part 3. clause 2, replace “the controls” with “the EPA controls”.

In Schedule 3, Part 3. clause 3. replace “controls” with “EPA controls’.

In section 104(1)(a)(i) and (b). after “any regulations,”, insert “any EPA notice,”.

’
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Schedule 7
Amendments to other enactments relating to hazardous substances
s 294
Part 1

Amendments to Acts

Building Act 2004 (2004 No 72)
Replace section 42A(2)(d) with:

(d) the building to which the building work relates is not a hazardous sub-
stance location that is required to be authorised under Parts 1 to 5 of

the Health and Safety Reform Act 2014 or any regulations made
under that Act.

Gas Act 1992 (No 1992 No 124)

In section 37(4), after “Hazardous Substances and New Organisms Act 1996, insert
“or Parts 1 to 5 of the Health and Safety Reform Act 2014”.

Medicines Act 1981 (1981 No 118)

In section 110(2), replace “regulations made under that Act” with “regulations made
or EPA notices issued under that Act”.

Psychoactive Substances Act 2013 (2013 No 53)

In section 104(3)(b), replace “regulations made under the HSNO Act” with “regula-
tions made or EPA notices issued under the HSNO Act”.

Summary Proceedings Act 1957 (1957 No 87)
In section 2(1). definition of infringement notice, after paragraph (e), insert:

(ea) section 112 of the Hazardous Substances and New Organisms Act 1996;
or

Terrorism Suppression Act 2002 (2002 No 34)

In section 13B(2). replace “the Hazardous Substances and New Organisms Act 1996”
with “Parts 1 to 5 of the Health and Safety Reform Act 2014”.
In section 13B(2). delete *‘; or” and repeal paragraph (b).

In section 13B(3)(a). after “2011”. insert “or by WorkSafe established by section 5 of
the WorkSafe New Zealand Act 2013”.
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Part 2
Amendments to legislative instruments

Auckland International Airport By-laws Approval Order 1989 (SR 1989/369)

In the Schedule, clause 57(1), replace “the Hazardous Substances and New Organ-
isms Act 1996, or any applicable regulations or bylaws” with “Parts 1 to 5 of the
Health and Safety Reform Act 2014, or any applicable regulations, instruments,
or bylaws”.

Christchurch International Airport By-laws Approval Order 1989 (SR 1989/405)

In the Schedule, clause 58(1), replace “the Hazardous Substances and New Organ-
isms Act 1996, or any applicable regulations or bylaws” with “Parts 1 to 5 of the
Health and Safety Reform Act 2014, or any applicable regulations, instruments,
or bylaws”.

Dunedin International Airport Bylaws Approval Order 2005 (SR 2005/259)

In the Schedule, clause 22(1), replace “made under the Hazardous Substances and
New Organisms Act 1996 with “and instruments made under the-Parts 1 to 5 of
the Health and Safety Reform Act 2014”.

Far North Holdings Limited Bylaws Approval Order 2005 (SR 2005/133)

In the Schedule, clause 22(1), replace “made under the Hazardous Substances and
New Organisms Act 1996” with “and instruments made under the-Parts 1 to 5 of
the Health and Safety Reform Act 2014”.

Hawke’s Bay Airport Bylaws Approval Order 2009 (SR 2009/217)

In the Schedule, clause 45(1), replace “made under the Hazardous Substances and
New Organisms Act 1996” with “and instruments made under the-Parts 1 to 5 of
the Health and Safety Reform Act 2014”.

Hazardous Substances (Fireworks) Regulations 2001 (SR 2001/121)
In regulation 6(4), delete “test”.

In the heading to regulation 9, delete “test”.

In regulation 9(1). (2). and (3)(a), delete “test”.

In the heading to regulation 10, delete “test”.

In regulation 10(1). (1A). (4). and (5). delete “test” in each place.

In the heading to regulation 11, replace “Test certificate” with “Certificate”.
In regulation 11(1) and (3). delete “test”.

In regulation 11(4), replace “test certificate” with “certificate”.
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Medicines Regulations 1984 (SR 1984/143)

Do aaa Q oo

In Schedule 1, Part 1, replace item 118 with:

118  Amvyl nitrite, except when sold to a person who is appropriately authorised
under Parts 1 to 5 of the Health and Safety Reform Act 2014

Nelson Airport Bylaws Approval Order 2007 (SR 2007/361)

In the Schedule, clause 43(1), replace “made under the Hazardous Substances and
New Organisms Act 1996” with “and instruments made under the-Parts 1 to 5 of
the Health and Safety Reform Act 2014”.

Palmerston North International Airport Bylaws Approval Order 2003 (SR
2003/144)

In the Schedule, clause 22(1), replace “made under the Hazardous Substances and
New Organisms Act 1996” with “and instruments made under the-Parts 1 to 5 of
the Health and Safety Reform Act 2014”.

Queenstown Airport Bylaws Approval Order 2009 (SR 2009/236)

In the Schedule, clause 49(1)(b), replace “made under the Hazardous Substances and
New Organisms Act 1996” with “and instruments made under the-Parts 1 to 5 of
the Health and Safety Reform Act 2014”.
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Schedule 8

New Schedule 2 inserted in WorkSafe New Zealand Act 2013

s 312

Schedule 2

Transfer of EPA employees, contracts, and information to WorkSafe

(M

2

3)

272

New Zealand

s 21A
Transfer of employees

Restriction on compensation for technical redundancy

An employee of the EPA is not entitled to receive any payment or other benefit
on the ground that the position held by the employee in the EPA has ceased to
exist if—

(a) the position ceases to exist as a result of a transfer of functions from the
EPA to WorkSafe New Zealand; and
(b)  in connection with that transfer of functions,—

(i)  the employee is offered equivalent employment in WorkSafe New
Zealand (whether or not the employee accepts the offer); or

(i1))  the employee is offered, and accepts, other employment in Work-
Safe New Zealand.

In subclause (1), equivalent employment to the employee’s employment in
the EPA is employment in WorkSafe New Zealand that is—

(a)  in substantially the same position; and
(b) in the same general locality; and

(c) on terms and conditions of employment that are no less favourable than
those that applied to the employee immediately before the offer of
equivalent employment (including any service-related, redundancy, and
superannuation conditions); and

(d) on terms that treat the period of service with the EPA (and any other
period of service recognised by the EPA as continuous service) as if it
were continuous service with WorkSafe New Zealand.

This section overrides Part 6A of the Employment Relations Act 2000.

Employment of transferred employee to be treated as continuous employ-
ment

The employment of a transferred employee by WorkSafe New Zealand is to be
treated as continuous employment for the purposes of any enactment.
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(1

2

)

2

3)

“)

(1

2

Transferred employees bound by collective agreement

This section applies to a transferred employee who was bound by a collective
agreement with the EPA immediately before the employee transferred to Work-
Safe New Zealand.

On and after the commencement of this clause,—

(a) the employee continues to be bound by the collective agreement and
may enforce the collective agreement against WorkSafe New Zealand;
and

(b)  WorkSafe New Zealand must be treated as if it were a party to the col-
lective agreement instead of the EPA; and

(c) unless the context otherwise requires, every reference in the collective
agreement to the EPA must be read as a reference to WorkSafe New Zea-
land.

Government Superannuation fund

Any person who, immediately before becoming an employee of WorkSafe New
Zealand, was a contributor to the Government Superannuation Fund Act under
Part 2 or 2A of the Government Superannuation Fund Act 1956 is deemed, for
the purposes of that Act, to be employed in the Government service as long as
the person continues to be an employee of WorkSafe New Zealand.

The Government Superannuation Fund Act 1956 applies in all respects as if the
person’s service as an employee of WorkSafe were Government service.

Subclause (1) does not entitle a person to become a contributor to the Gov-
ernment Superannuation Fund if the person has ceased to be a contributor.

For the purpose of applying the Government Superannuation Fund Act 1956,
the chief executive of WorkSafe New Zealand is the controlling authority.

Transfer of contracts

Transfer of contracts to WorkSafe New Zealand
This section applies to a contract (other than an employment agreement) that—
(a) was made between EPA and another person; and

(b) isidentified by the EPA and WorkSafe New Zealand and relates solely to
a function or power of the EPA before the commencement of this clause
that becomes a function or power of WorkSafe New Zealand on that
commencement.

On and after the commencement of this clause,—

(a)  the contract must be treated as if WorkSafe New Zealand were the party
to the contract instead of the EPA; and

(b)  unless the context otherwise requires, every reference in the contract to
the EPA must be read as a reference to WorkSafe New Zealand.
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Transfer of information

6 Transfer of information to WorkSafe New Zealand

(1) Despite anything in any other Act, the EPA may transfer to WorkSafe New
Zealand any information held by the EPA under the Hazardous Substances and
New Organisms Act 1996 (including information referred to in section 20, 5
82A, or 85 of that Act) that is necessary to enable WorkSafe New Zealand to
perform functions or duties under Parts 1 to 5 of the Health and Safety
Reform Act 2014 that correspond to functions or duties that were formerly
performed by the EPA.

(2)  The transfer of information from the EPA to WorkSafe New Zealand under 10
subclause (1) does not constitute an action that is an interference with the
privacy of an individual under section 66 of the Privacy Act 1993.

Legislative history
10 March 2014 Introduction (Bill 192—-1)
13 March 2014 First reading and referral to Transport and Industrial Relations
Committee

Wellington, New Zealand:

Published under the authority of the House of Representatives—2015
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