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Explanatory note

General policy statement
This Bill amends the Insolvency Act 2006 to address a small number
of issues that have arisen since enactment.
The Bill preserves the integrity of the new “no asset procedure”
by preventing discharge of fraudulent debts, and of bankruptcy by
restoring the Official Assignee’s ability to recover gifts made by a
person prior to bankruptcy.
The Bill amends the public register provisions to better enable credit
ors to make informed lending decisions, by ensuring a public record
of people who have been discharged from the no asset procedure is
available for an appropriate period, and providing for permanent pub
lic records where a person has had multiple insolvency events.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 provides that most of the Act comes into force on the day
after the date on which it receives the Royal assent. However, clause
8, which relates to fraudulent debts, comes into force earlier on 10
March 2009.
Clause 3 provides that the Bill amends the Insolvency Act 2006 (the
2006 Act).
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Clause 4 changes the rules for insolvent gifts. These rules are one
of 4 sets of rules entitling the Official Assignee (OA) to cancel cer
tain things done by a debtor before bankruptcy that reduce the assets
available to creditors (for example, giving money to a spouse or fam
ily trust).
The law in section 54 of the Insolvency Act 1967 (the 1967 Act) was
that—
• gifts within 2 years before being adjudged bankrupt were

“voidable as against the OA”, which means that the OA could
cancel them if he or she wished without having to prove
whether the debtor could pay his or her debts at the time or
not; and

• gifts within 2 to 5 years before being adjudged bankrupt were
voidable as against the OA, unless the party claiming under the
gift proved that the donor was able to pay all his debts without
the aid of the property comprised in the gift. This means that
the onus of proving that the debtor was solvent when he or she
made the gift fell on the recipient of the gift.

The law in section 204 of the 2006 Act is that a gift by a bankrupt to
another person may be cancelled by the OA if—
• the bankrupt made the gift within 5 years immediately before

adjudication; and
• the bankrupt was unable to pay his or her due debts immedi

ately after making the gift. However, the effect of section 205
of the 2006 Act is that the onus of proving that the debtor was
solvent when he or she made the gift falls on the recipient of
the gift if the gift was made within 2 years, and on the OA if
the gift was made between 2 and 5 years before adjudication.

The amendments in clause 4 have 4 main effects, which are all a
reversion to the law under the 1967 Act:
• gifts within 2 years of adjudication may again be cancelled

entirely at the OA’s discretion:
• for gifts between 2 and 5 years, the onus of proof will no longer

lie with the OA (to prove that the debtor was unable to pay his
or her debts (the solvency test)). It will shift to the recipient
of the gift:

• the time at which the debtor must be proven to be able to sat
isfy the solvency test will shift. Instead of “immediately after
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making the gift”, it becomes either then, or any time after that
up to adjudication. This means that if, for example, the debtor
wins Lotto between making an insolvent gift and becoming
bankrupt, the debtor may be able to avoid the gift being can
celled:

• when proving solvency, account will again be taken of debts
that have not yet fallen due, for example, contingent liabilities.
The 2006 Act provides that the solvency test looks only at due
debts.

The amendments do not alter the need for the OA to prove that a gift
took place. For example, a debtor may pay money into a bank ac
count that intermingles personal and family trust funds for the bene
fit of a trust but, if it is not a gift, it will not be voidable (see, for
example, Robertson (As Trustee of the G & A Fisher Family Trust)
v the Official Assignee CA 587/2007 [2008] NZCA 500). Gift was
defined in the 1967 Act to mean any disposition made otherwise than
in good faith and for valuable consideration. There is no definition
in the 2006 Act.
The insolvent gift rules apply only to bankrupts. They do not apply to
persons in the no asset procedure (NAP), which is a similar proced
ure designed for debtors with debts of less than $40,000. However, a
person is disqualified from the NAP if the OA is satisfied, on reason
able grounds, that the debtor has concealed assets with the intention
of defrauding his or her creditors, for example, by transferring prop
erty to a trust (see section 364(a) of the 2006 Act). So, if the OA
believes that a person has entered the NAP after having made an in
solvent gift, the OA may be able to terminate the NAP if the OA has
“reasonable grounds to be satisfied that the debtor has concealed as
sets with the intention of defrauding his or her creditors”.
There is no change in respect of the onus of proof, or the time at which
solvency has to be proved, for the rules about insolvent transactions,
insolvent charges, or transactions at an undervalue.
Clauses 5 and 6 relate to contingent liabilities. The clauses amend
sections 208 and 212 of the 2006 Act so that the solvency test looks
at all debts (including contingent liabilities), not just due debts, for
the purpose of insolvent gifts and transactions at an undervalue in
personal bankruptcy law.
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The solvency test remains unchanged for other irregular transactions
(insolvent transactions, insolvent charges, and dispositions of prop
erty that prejudice creditors under the Property Law Act 2007), so
that the solvency test in those cases will continue to look only at due
debts (which does not include contingent liabilities). The solvency
test also remains unchanged under section 297(2)(b) of the Compan
ies Act 1993, which is a matching provision to the section 212(b)
about transactions at an undervalue that is amended by clause 6.
Clause 7 provides that the Assignee may extend the time before a
debtor is automatically discharged from the NAP if satisfied that the
12month period between admission to the NAP and discharge from
it should be extended for the purpose of properly considering whether
the debtor’s participation in the NAP should be terminated.
Clause 8 stops fraudulent debts being cancelled when a debtor is dis
charged from the NAP. Section 377(2) of the 2006 Act provides that
on discharge from the NAP, the debtor’s debts that became unen
forceable on the debtor’s entry to the NAP are cancelled, and the
debtor is not liable to repay any part of the debts, including any penal
ties and interest that may have accrued.
The amendments in clause 8 exempt from this rule the same 2 classes
of fraudulent debts that are protected from cancellation in bankruptcy
under section 304(2)(a) and (b) of the 2006 Act. The 2 classes are—
• any debt or liability incurred by fraud or fraudulent breach of

trust to which the bankrupt was a party:
• any debt or liability for which the bankrupt has obtained for

bearance through fraud towhich the bankrupt was a party. This
applies, for example, if a debtor has induced a person to write
off a debt through fraud.

So, these fraudulent debts become enforceable again after discharge
from the NAP. However, these fraudulent debts remain unenforce
able for the 12month period while the debtor is in the NAP (see
section 369 of the 2006 Act).
The amendments in clause 8 better align the classes of debts that
are cancelled on discharge from the NAP with those cancelled on
discharge from bankruptcy. By and large, all contractual debts that
were owing on entry to the NAP are cancelled on discharge from
the NAP. But many debts with a statutory base are not cancelled,
for example, fines, penalties, sentences of reparation, amounts owing
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under maintenance orders under the Family Proceedings Act 1980,
and amounts owing in respect of the child support scheme. The main
differences left between the NAP and bankruptcy are in respect of
student loan debts and judgment debts.
Clauses 9 and 10 provide for the retention of information on the pub
lic register for 4 years after a person is discharged from the NAP.
Clause 11 provides for the permanent retention of information on the
public register after a person has 2 or more insolvency events, ie,
bankruptcies and admission to the NAP.
Clauses 12 and 13 make consequential amendments about retaining
information on the register after a person has been discharged from
the NAP.
Clauses 14 to 17 are transitional provisions.
Clause 14 provides that the amendments about insolvent gifts do not
apply to bankruptcies that commence before the day after the Bill
receives the Royal assent. Bankruptcies commence on adjudication
(see section 55 of the 2006 Act). Therefore, in an example of a debtor
who is adjudicated bankrupt in February 2009, gifts made during the
5 years from February 2004 will still be subject to the law as enacted
in 2006. In the example of a debtor who is adjudicated bankrupt in
December 2009, gifts made during the 5 years from December 2004
will be subject to the law as amended in clauses 4 to 6 (assuming that
the Bill receives the Royal assent before December).
Clause 15 deals with fraudulent debts that are cancelled, on discharge
from the NAP under the 2006 Act, between 10 March 2009 and the
day after Royal assent, but that are then revived at Royal assent by
the retrospective commencement of section 8 as at 10 March 2009.
The clause ensures that the debts must be treated in the period after
Royal assent as if they had never been cancelled.
Clause 16 provides that the amendments about the new 4year period
for retention of the NAP details on the public register do not apply
to people who are admitted to the NAP before the day after Royal
assent. The details of these people will be taken off the public register
after discharge from the NAP. They will only reappear on the public
register if they subsequently become bankrupt.
Clause 17 provides that details will be kept on the public register
indefinitely when a person has had multiple bankruptcy events, no
matter whether the events took place before or after Royal assent.
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If a debtor has had their details removed from the public register,
then the OA must put the details back if the debtor has had multiple
bankruptcy events. This means that the OA will have to search the
OA’s internal register, after Royal assent, to find debtors who have
had multiple bankruptcy events, and either reinstate their details to
the public register or, in the case of pre2006Act bankruptcies, ensure
that the public register contains information about these debtors.

Regulatory impact statement
Executive summary

The Insolvency Act 2006 (the Act), which was enacted as a result
of the major reform of New Zealand’s personal and corporate insol
vency laws, came into effect in December 2007. The Ministry of
Economic Development (MED) proposes that the Act be amended
to maintain the integrity of the personal insolvency processes (no as
set procedure (NAP) and bankruptcy), and further, to enable better
access to the respective public registers regarding a debtor’s previous
insolvency.
The NAP provisions of the Act are proposed to be amended to—
• prevent the discharge of fraudulent debts under the NAP; and
• allow the Official Assignee (the OA) to extend the time a per

son is under the NAP when late information in relation to a
debtor’s entry, including valid objections, is received just prior
to a debtor’s expected date of discharge; and

• allow a NAP debtor’s information to be kept on the NAP pub
lic register for 5 years from the date of entry to the NAP; and

• reinstate a NAP debtor’s details on the NAP public register
permanently where a debtor subsequently enters a bankruptcy
process.

The bankruptcy provisions are proposed to be amended to—
• better protect the interests of creditors by strengthening the

ability of the OA to cancel gifts; and
• enable the public registers to permanently retain details of in

dividuals who have entered into insolvency processes on 2 or
more occasions.
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Adequacy statement
MED confirms that the Code of Good Regulatory Practice and the
regulatory impact analysis requirements, including the consultation
RIA requirements, have been compiled with. A draft RIS was circu
lated with the Cabinet paper for departmental consultation.

Status quo and problem
Fraudulent debts under NAP
Currently the NAP process allows debts that have been incurred
fraudulently to be discharged under that process. The bankruptcy
laws, which NAP is a subset of and an alternative to, prohibit
fraudulent debts from being written off.
This gap in the law contradicts the overriding public policy objectives
of the personal insolvency laws, which are designed to grant a debtor
discharge from all pecuniary liabilities arising contractually, while
not writing off debts that have their origin in fraud.

Extending the period of discharge under NAP
The law currently provides that all people admitted to the NAP
must be discharged after 12 months of entering the NAP. Unlike
bankruptcy, the OA does not have the ability to extend the period
of discharge to properly investigate any late information relating to
a debtor’s termination from NAP (including creditors’ objections)
that is received from creditors and other interested parties. This
prevents the OA from undertaking a thorough investigation, thereby
undermining the natural justice process which the OA is required to
adhere to under the Act.

Insolvent gifts in bankruptcy
The insolvent gift provisions in the Act allow gifts that have been
made by the debtor (donor) prior to being adjudicated bankrupt to be
clawed back by the OA for distribution to all the creditors.
The insolvent transaction provisions in the Act were amended as part
of the overall insolvency reform in 2006 to promote consistency with
the voidable transaction provisions in the Companies Act 1993 and,
further, to reflect a modern and simple drafting style. The Act cur
rently provides that any gifts made in the 2year period prior to the
adjudication of the debtor are presumed to be void, but this presump
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tion is rebuttable if it is proven that the debtor was solvent at the time
of making the gift. The law also provides that any gifts made by the
debtor in the 2–5 year period prior to adjudication can be made void,
but the OA has to prove that the debtor was insolvent at the time of
making the gift.
The amendments made have inadvertently weakened the voidable
gifts provisions under the Act and imposed an administrative burden
on the OA. These have a negative impact on the returns to the cred
itors.

Public registers
The public register provisions in the Act record details of persons
who have entered into NAP and bankruptcy for 1 year and 7 years
respectively. The problem with these specified periods is that they
do not allow future lenders or credit rating agencies access to infor
mation beyond these time frames in order to undertake a proper as
sessment of the creditworthiness of an individual.

Objectives
The changes proposed to the Act would maintain the integrity of the
personal insolvency processes and, further, promote confidence in the
OA’s ability to administer these processes effectively and efficiently
for the benefit of the creditors.

Options
Fraudulent debts

Alternative options
Given that there is a legislative loophole in theAct that allows fraudu
lent debts under NAP to be written off, there are no other plausible
alternatives to deal with the legal uncertainty that exists. To address
this issue in any other way would create inconsistencies in the treat
ment of fraudulent debts under NAP and bankruptcy that would un
dermine the credibility and integrity of these processes.
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Preferred option
The preferred option would be to align the NAP provisions with
bankruptcy by explicitly legislating that fraudulent debts are not dis
charged under the NAP process.

Benefits and costs
Closing the gap in the Act will maintain the integrity of the NAP
process, and will achieve the intended objective of forgiving only
those debts that arise as a result of a contractual obligation between
parties, and not debts that have their inception in some fraudulent act
or behaviour. More specifically, the proposed changes will—
• align the bankruptcy and NAP provisions in the Act; and
• promote legal certainty on the treatment of fraudulent debts

under NAP; and
• provide certainty to—

• creditors such as the Crown to pursue debts after the
debtor is discharged from the NAP process; and

• debtors and creditors regarding the treatment of fraudu
lent debts under NAP; and

• lower the creditors’ monitoring costs as they will be reassured
that only legitimate debts are going to be written off under the
NAP process.

Officials have not identified any costs associated with the discharge
of fraudulent debt proposal under NAP other than a oneoff initial
cost of making the proposed legislative change.

Extending the period of discharge

Alternative options
One option would be to provide for a cutoff date for receiving any
objection or late information regarding a debtor’s entry to the NAP
within the 12month period. This would enable the OA to investigate
any objection before the NAP period expires. While there is some
merit to this option, it is important that creditors and other interested
parties be allowed as much time as possible to object to a person’s
entry to the NAP, given the implications on creditors of not getting
their money back once a person is discharged from the NAP.
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Preferred option
The preferred option is to enable the OA to extend the period of dis
charge by up to 25 working days to properly undertake an investiga
tion in relation to any objections or late information received regard
ing a debtor’s entry to the NAP.

Benefits and costs
Allowing the OA to address late objections would have the following
benefits:
• any abuse of the NAP process will not be tolerated and any

objections or late information received until the very last day
of the NAP process will be thoroughly investigated by the OA;
and

• it effectively places a NAP debtor on a full 12 months’ notice
that he or she should come clean with his or her debts and
assets if they have been concealed in any form or manner to
avoid paying the creditors; and

• it promotes consistency between the bankruptcy and NAP dis
charge provisions in the Act.

Officials have not identified any costs associated with the proposed
extension of the discharge period under the NAP other than a oneoff
initial cost of amending the Act.

Insolvent gifts

Alternative options
Rather than the OA or the recipient determining the solvency of the
debtor at the time of making the gift, the matter could be decided
by the courts based on facts and evidence provided by the OA, the
debtor, and the recipient of the gift.
While this may be a good compromise between the insolvent gift
provisions in the 1967 and 2006 Acts, it would be an expensive and
time consuming option. Also, the recipient of the gift may not have
the necessary funds to go to court to defend his or her interest in
the gift. Further, given that the creditors are unlikely to get their
debts fully paid as a result of the debtor’s bankruptcy, there would
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be general reluctance to incur any further legal costs to defend their
interest in the gift.

Preferred option
The preferred option is to revert to the insolvent gift provisions in the
Insolvency Act 1967.

Benefits and costs
Reverting back to the 1967 Act provisions on insolvent gifts would
result in the following benefits:
• returns to the creditors would be better as the OA would not

have to spend time and money proving the insolvency of the
debtor making gifts in the 2–5 year period prior to his or her
bankruptcy; and

• the recipient of the gift will be better placed to prove the donor
debtor’s solvency at the time of making the gift as he or she is
likely to have information in relation to the circumstances that
gave rise to the gift; and

• in relation to gifts made in the 0–2 year period, the long stand
ing presumption that a debtor is technically insolvent over a
certain period of time before formal insolvency is preserved.

A recipient of a gift in the 0–2 year period would be disadvantaged as
the gift would be clawed back by the OA based on the presumption
of insolvency that is proposed to be reinstated, ie, that the debtor
was insolvent at the time of making the gift. However, there are
safeguards in the Act (section 206 of the Act) to ensure that the gift
is not clawed back from a recipient who has acted in good faith, had
no reason to suspect that the donor was insolvent, and has altered his
or her position in reliance on the gift. The OA, as a matter of practice,
writes to the recipients requesting them to demonstrate why it is not
an insolvent gift under section 208. This is done to prevent the OA
cancelling a gift that the court may reinstate if the recipient is able to
satisfy the requirements under section 208 of the Act.
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Public registers

Alternative options
Option 1
Instead of the OA maintaining these registers electronically, credit
reporting agencies could provide the relevant information on a per
son’s previous entry to bankruptcy and NAP for a fee over longer
periods of time.
This is not a viable option as creditors would have to incur a trans
action cost to obtain this information from the credit reporting agen
cies. This would mean an additional cost for the creditors. Further,
the Credit Reporting Privacy Code 2004 prohibits the credit report
ing agencies from keeping the information on bankruptcy for more
then 7 years, so it is unlikely that this information will be accessed
by any prospective lender beyond that period.

Option 2
Another option would be to permanently retain a debtor’s details con
cerning the NAP and first time bankruptcy on the respective pub
lic registers. While this would provide future lenders unlimited and
free access to the public register, and enable them to better assess
the creditworthiness of an individual, it does not promote the fun
damental rehabilitative principles that underpin personal bankruptcy
laws. This option goes to the extreme of permanently disqualifying
an individual who has entered bankruptcy as a result of a longterm
illness or a marriage breakup. In these circumstances, an individual
deserves a second chance but this option deprives them of this op
portunity indefinitely.
Adopting this option would also create inconsistencies with the
Credit Reporting Privacy Code 2004. This code prohibits credit
reporting agencies from keeping the information on bankruptcy for
more than 7 years. This Code has its legal basis in the Privacy Act
1993.
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Preferred options
The preferred options are as follows:
• to extend the period of time during which a NAP debtor’s de

tails are kept on the NAP public register from 1 year to 5 years;
and

• to provide for NAP and bankruptcy public registers to
be searchable for individuals who have been in multiple
bankruptcies (2 or more), or NAP and then bankruptcy.

Benefits and costs
A combination of the above 2 options would achieve the desired re
sult of allowing credit agencies and lenders access to information
about an individual’s previous insolvency history for longer periods
of time, particularly where an individual has been through an insol
vency process on 2 or more occasions.
Increasing the time for the availability of NAP debtors’ details
on the register aligns the NAP public register provisions with the
bankruptcy register provisions in the Act, ie, the information is
provided for 4 more years after a debtor is discharged from these
processes.
The fundamental principle of rehabilitation that underpins personal
insolvency law is also preserved as only those individuals who have
entered into an insolvency process for a second time would have their
names on the public registers permanently.

Costs
Extending the period of time for a debtor’s details to be on the NAP
public register may dilute the main objectives of providing debtors
with a fresh start in life after being in the NAP process for 1 year and
avoiding the stigma that is commonly associated with bankruptcy.
Having their details of entry to the NAP on the public register for
4 more years after discharge (ie, a total of 5 years) could deprive
an individual access to credit that they might otherwise have if their
names were not publicised for such a length of time.
The Office of the Privacy Commissioner is concerned that a dis
charged debtor could be refused credit to obtain basic necessities,
such as telephone or power services as a result of their details be
ing listed on their credit record. This would mean that debtors who
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have been through multiple insolvency processes are extremely un
likely to receive unsecured debt. The proposed extension of time for
the details of debtors on the NAP and bankruptcy public registers is
justified given the current economic climate where lenders ought to
have as much information as possible to make prudent lending deci
sions and contribute to the flow of credit in the market.
It is important to note that a fresh start and rebuilding of their financial
lives for most debtors would begin once they have been accepted in
the NAP process. Credit would still be extended to these debtors but
the cost of credit would reflect their previous insolvency and credit
history. This provides a balance to the NAP regime, which attracted
some criticism during the reform process as being too debtor friendly.
The rights of the creditor ought to prevail after a debtor has entered
into a subsequent insolvency, as the bankrupt debtor has had a chance
to a fresh start and in a lot of cases abused it.
The NAP debtors also avoid the stigma of bankruptcy as they do not
have the “bankrupt” status to begin with, and are immune from the
limits that are placed in bankruptcy, such as the limits on owning a
business and travelling overseas.

Conclusion
The amendments proposed under the Act will preserve the integrity
of the NAP process and, further, enhance the effectiveness of the
insolvent gift provisions under the Act.

Consultation
The following government agencies have been consulted on the pro
posals in this paper: the Treasury, Ministry of Justice, andMinistry of
Social Development. The Office of the Privacy Commissioner was
also consulted. The Department of the Prime Minister and Cabinet
was informed.
Some privacy and human rights issues were raised by the Office of
the Privacy Commissioner and Ministry of Justice, which have been
adequately addressed in the Cabinet paper.
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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Insolvency Amendment Act 2009.

2 Commencement
(1) Section 8 is deemed to have come into force on 10 March 5

2009.
(2) The rest of this Act comes into force on the day after the date

on which it receives the Royal assent.

3 Principal Act amended
This Act amends the Insolvency Act 2006. 10

2
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Part 1
Amendments to Insolvency Act 2006

Insolvent gifts
4 New sections 204 and 205 substituted

Sections 204 and 205 are repealed and the following sections 5
substituted:

“204 Insolvent gift within 2 years may be cancelled
A gift by a bankrupt to another person may be cancelled on
the Assignee’s initiative if the bankrupt made the gift within
2 years immediately before adjudication. 10

“205 Insolvent gift within 2 to 5 years may be cancelled if
bankrupt unable to pay debts

“(1) A gift by a bankrupt to another person may be cancelled on the
Assignee’s initiative if—
“(a) the bankrupt made the gift within the period beginning 15

2 years immediately before adjudication and ending 5
years immediately before adjudication; and

“(b) the bankrupt was unable to pay his or her debts.
“(2) A bankrupt is presumed to have been unable to pay his or her

debts for the purpose of subsection (1)(b) unless the party 20
claiming under the gift proves that the bankrupt was immedi
ately after the making of the gift, or at any time after that up
to his or her adjudication, able to pay his or her debts without
the aid of the property that the gift is composed of.”

5 Limits on recovery 25
Section 208 is amended by repealing paragraph (b) and sub
stituting the following paragraph:

“(b) a reasonable person in A’s position would not have suspected,
and A did not have reasonable grounds for suspecting, that,—
“(i) in the case of an insolvent gift, the bankrupt was, or 30

would become, unable to pay his or her debts without
the aid of the property that the gift is composed of; or

“(ii) in the case of any other irregular transaction referred to
in section 206(1), the bankrupt was, or would become,
unable to pay his or her due debts; and” 35

3
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6 When Assignee may recover difference
Section 212(b) is amended by omitting “due” in each place
where it appears.

Extension of time for automatic discharge from
no asset procedure 5

7 Discharge
(1) Section 377 is amended by omitting the heading and substitut

ing the following heading: “Time of discharge”.
(2) Section 377 is amended by adding the following subsections

as subsections (2) to (7): 10
“(2) However, a debtor is not automatically discharged if the As

signee—
“(a) is satisfied that the 12month period should be extended

for the purpose of properly considering whether the
debtor’s participation in the no asset procedure should 15
be terminated; and

“(b) sends a written deferral notice to the debtor’s last known
address before the expiry of the 12month period.

“(3) The deferral notice must state an alternative date for automatic
discharge, which must be no later than 25 working days after 20
the expiry of the 12month period.

“(4) The deferral notice is effective whether or not the debtor re
ceives it.

“(5) The Assignee must as soon as practicable send a written no
tice of the deferral to each creditor of the debtor known to the 25
Assignee.

“(6) The debtor is automatically discharged from the no asset pro
cedure on the date stated in the deferral notice.

“(7) The Assignee may revoke a deferral notice in the same way in
which it was sent, in which case, the debtor is automatically 30
discharged from the no asset procedure on—
“(a) the expiry of the 12month period in subsection (1), if

the notice is revoked before that date; or
“(b) in other cases, the date of revocation.”

4
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Which debts are cancelled on discharge from
no asset procedure

8 New section 377A inserted
(1) Section 377 is amended by repealing subsection (2).
(2) The following section is inserted after section 377: 5
“377A Effect of discharge
“(1) On discharge under section 377, the debtor’s debts that became

unenforceable on the debtor’s entry to the no asset procedure
are cancelled, and the debtor is not liable to pay any part of
the debts, including any penalties and interest that may have 10
accrued.

“(2) However, subsection (1) does not apply to—
“(a) any debt or liability incurred by fraud or fraudulent

breach of trust to which the debtor was a party:
“(b) any debt or liability for which the debtor has obtained 15

forbearance through fraud to which the debtor was a
party.”

Public registers
9 Purposes of public registers

Section 448(3)(a) is amended by inserting “and persons dis 20
charged from that procedure under section 377” after “persons
currently admitted to the no asset procedure”.

10 General information that must be held in public registers
(1) Section 449(1) is amended by omitting “The public registers

must contain the following information in respect of a person 25
(P) who is or has been bankrupt or who is subject to a current
summary instalment order or currently admitted to the no asset
procedure” and substituting “The public registers must contain
the following information in respect of a person (P) who is or
has been bankrupt, or who is subject to a current summary 30
instalment order, or who is currently admitted to the no asset
procedure, or who has been discharged from that procedure
under section 377”.

(2) Section 449(1)(b) is amended by inserting “or has been dis
charged from the no asset procedure under section 377,” after 35
“is currently admitted to the no asset procedure,”.

5
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(3) Section 449(1) is amended by inserting the following para
graph after paragraph (h):
“(ha) if P is discharged from the no asset procedure under

section 377, the date when P was so discharged:”.
(4) Section 449(3) is amended by adding “, and the bankruptcy 5

that was so annulled does not count for the purposes of sec
tion 449A”.

(5) Section 449 is amended by inserting the following subsection
after subsection (4):

“(4A) All information relating to a person who has been admitted 10
to the no asset procedure must be removed from the public
register maintained under section 368—
“(a) 4 years after the date of discharge under section 377; or
“(b) as soon as practicable after a termination under section

372(a), (c), or (d).” 15
(6) Section 368(1) is consequentially amended by adding “and

persons discharged from that procedure under section 377”.

11 New section 449A inserted
The following section is inserted after section 449:

“449A Information kept indefinitely on public register after 20
multiple insolvency events

“(1) This section applies in the case of a person who—
“(a) is or has been bankrupt on 2 or more occasions; or
“(b) is or has been both bankrupt and discharged from the no

asset procedure under section 377. 25
“(2) Information about the person must not be removed from the

public register under this Act and, in particular, section 449(4),
(4A), and (5) do not apply to the person.”

12 Search criteria
(1) Section 453(2) is amended by inserting the following para 30

graph after paragraph (d):
“(da) is discharged from the no asset procedure under section

377; or”.
(2) Section 453(2) is amended by adding “; or” and also by adding

the following paragraph: 35
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“(h) is subject to section 449A (which relates to perman
ent retention on the register after multiple insolvency
events).”

13 Search purposes
(1) Section 454(b) is amended by omitting “or is currently admit 5

ted to the no asset procedure” and substituting “is currently
admitted to the no asset procedure, or is discharged from that
procedure under section 377”.

(2) Section 454 is amended by adding the following paragraph:
“(e) by any person for the purpose of ascertaining whether 10

section 449A applies to another person.”

Part 2
Transitional provisions

Insolvent gifts
14 Amendments relating to insolvent gifts apply only to 15

bankruptcies commenced after Act comes into force
The principal Act applies to any bankruptcy that is com
menced before the day after the date on which this Act
receives the Royal assent as if sections 4 to 6 of this Act
had not been enacted. 20

Which debts are cancelled on discharge from
no asset procedure

15 Amendments relating to cancellation of fraudulent debts
under no asset procedure

(1) Any debt that is cancelled under section 377(2) of the principal 25
Act in the period before the enactment of section 377A of
the principal Act by section 8 of this Act, but that is later
revived by the enactment of section 377A(2), must be treated
as if the debt had not been cancelled.

(2) In particular, the debtor is liable to repay any part of the debt, 30
including any penalties and interest that may have accrued dur
ing the period when the debt was cancelled.

(3) Subsection (2) does not limit subsection (1).

7
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(4) Any proceedings for enforcement of the debt may be com
menced or continued after the enactment of section 377A as
if the debt had never been cancelled.

Public registers
16 Amendments relating to 4year period for public registers 5

apply to all debtors admitted to no asset procedure after
Act comes into force
The principal Act applies to any debtor who is admitted to the
no asset procedure before the day after the date on which this
Act receives the Royal assent as if sections 9, 10, 12, and 10
13 of this Act had not been enacted.

17 Amendments relating to retention of records if multiple
insolvency events

(1) Section 449A of the principal Act (as enacted by section 11
of this Act) applies to any person regardless of whether any of 15
the insolvency events referred to in section 449A(1) occurred
before or after the enactment of that section.

(2) As soon as practicable after this section comes into force, the
Assignee must ensure that the public register contains all of
the information required by the principal Act (as amended by 20
this Act) about any person to whom section 449A applies.

(3) To avoid doubt, the requirement in subsection (2) includes
a requirement to ensure that the public register contains infor
mation about bankruptcies under the Insolvency Act 1967 or
the Bankruptcy Act 1908 in respect of any person to whom 25
section 449A applies.

12

Wellington, New Zealand:
Published under the authority of the New Zealand Government—2009

8


