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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the KiwiSaver Amendment Act 2011.

2 Commencement
This Act comes into force on 1 May 2011.

164 Principal Act amended
This Part amends the KiwiSaver Act 2006.

165 Interpretation

(1AA) The definition of default KiwiSaver provider in section 4(1)
is amended by omitting “person” and substituting “manager”.

(1) The definition of independent trustee in section 4(1) is 10
amended by inserting “restricted” after “in relation to a”.
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2)

3)

4)

)

(6)

The definition of KiwiSaver scheme in section 4(1) is
amended by omitting “a scheme that is provisionally regis-
tered under section 137 or”.

Section 4(1) is amended by repealing the definition of trust

deed and substituting the following definition:

“trust deed, in relation to a KiwiSaver scheme or a registered

superannuation scheme,—

“(a) means the trust deed that sets out the trusts governing
the scheme, as amended from time to time; and

“(b) includes a participation agreement and any other docu-
ment that, under the terms of the relevant trust deed,
forms part of or determines a term of the trust deed”.

Section 4(1) is amended by repealing the definition of trustees

and substituting the following definition:

“trustees,—

“(a) 1inrelation to a restricted KiwiSaver scheme, means the
independent trustee referred to in section 116A and
any other trustee who is designated or appointed as
trustee of the scheme under the trust deed or the suc-
cessor of that person; and

“(b) in relation to any other KiwiSaver scheme, means the
person who is designated or appointed as trustee of the
scheme under the trust deed or the successor of that
person; and

“(c) inrelation to any other superannuation scheme, has the
same meaning as in section 2(1) of the Superannuation
Schemes Act 1989”.

The definition of umbrella trust in section 4(1) is amended by

adding “as in force immediately before its repeal by section

191 of the Financial Markets (Regulators and KiwiSaver)

Act 2010”.

Section 4(1) is amended by inserting the following definitions

in their appropriate alphabetical order:

“administration manager,—

“(a) in relation to a restricted KiwiSaver scheme, means a
person to whom the trustees have contracted some or
all of the administration of the scheme; and
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166
(1)

2)

“(b) inrelation to any other KiwiSaver scheme, means a per-
son to whom the manager has contracted some or all of
the administration of the scheme

“benefit means a lump sum, allowance, refund, or other pay-
ment arising from membership of a KiwiSaver scheme

“investment manager,—

“(a) 1in relation to a restricted KiwiSaver scheme, means a
person to whom the trustees have contracted the invest-
ment of some or all of the funds of the scheme; and

“(b) inrelation to any other KiwiSaver scheme, means a per-
son to whom the manager has contracted the investment
of some or all of the funds of the scheme

“manager means the person designated or appointed under
the trust deed as manager of a KiwiSaver scheme other than a
restricted scheme

“New Zealand resident means a person resident in New
Zealand under section YD 1 or YD 2 (excluding section YD
2(2)) of the Income Tax Act 2007

“nominated person, in relation to trustees, means a person
nominated by the trustees and eligible to act as a nominated
person under section 116l

“nominee, in relation to a nominated person, means a person
appointed by the nominated person and eligible to act as a
nominee under section 116J

“restricted KiwiSaver scheme or restricted scheme means
a KiwiSaver scheme identified as a restricted scheme on the
KiwiSaver schemes register”.

Meaning of provider

Section 5(1) is amended by inserting “restricted” after
“provider of a”.

Section 5 is amended by inserting the following subsection
after subsection (1):

“(1A) For the purpose of anything that must or may be done by

or to or in relation to a provider of any other KiwiSaver
scheme under this Act, provider, unless the context otherwise
requires, means the manager of the scheme.”
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167

168

169

“()

“(6)

170

Application

Section 6(2)(a) is amended by omitting “(within the meaning
of sections YD 1 or YD 2 (excluding section YD 2(2)) of the
Income Tax Act 2007)”.

Effect on existing members of change, etc, in employer
chosen scheme

Section 49(2) is amended by omitting “section 9BAA of the
Superannuation Schemes Act 1989 and substituting “sec-
tion 119G”.

Notification of transfers and requirement to transfer
funds and information
Section 56 is amended by adding the following subsections:

Despite subsections (3) and (4), in the circumstances described
in subsection (6), the provider of the old scheme must not
transfer the member’s accumulation to the new scheme other
than by way of distributing the assets of the old scheme as the
scheme is wound up.

The circumstances are that—

“(a) the trustees (in the case of a restricted KiwiSaver
scheme) have, or the manager (in the case of any other
KiwiSaver scheme) has, under section 119D, notified
members of the old scheme of a proposal to transfer all
of the members of the old scheme to another scheme;
or

“(b) the trustees have, under section 173, lodged a copy of
a winding-up order or resolution with the FMA (in the
case of a restricted KiwiSaver scheme) or notified the
manager of a winding-up order or resolution (in the case
of any other KiwiSaver scheme).”

Involuntary transfers

Section 57(2) is amended by omitting “section 9BAA of the
Superannuation Schemes Act 1989 and substituting “sec-
tion 119G”.
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171

172
2)

3)

(4)
)
(6)
“©)

173

Compulsory employer contribution amount: general rule
Section 101D(5)(b)(i) is amended by inserting “or section
119G of this Act” after “section 9BAA of the Superannuation
Schemes Act 1989”.

Schemes eligible to be KiwiSaver scheme
Section 116(1) is amended by repealing paragraph (a) and sub-
stituting the following paragraph:

“(a) it is established and governed by a trust deed that is
interpreted and administered in accordance with New
Zealand law; and”.

Section 116(1) is amended by repealing paragraphs (e) and (f)
and substituting the following paragraphs:

“(e) it has a manager; and
“(f) it has a trustee.”

Section 116(2) is repealed.
Section 116(3) is amended by omitting “(i) and (ii)”.
Section 116 is amended by adding the following subsection:

This section does not apply to restricted KiwiSaver schemes a
restricted KiwiSaver scheme.”

New sections 116A to 116L inserted
The following sections are inserted after section 116:

“116A Requirements for restricted KiwiSaver schemes

“(1)

A scheme that is identified on the KiwiSaver schemes register
as a restricted KiwiSaver scheme must—
“(a) comply with meet the requirements of section
116(1)(a) to (d); and
“(b) have at least 1 independent trustee; and
“(c) have—
“(i) atleast 1 trustee who is a New Zealand resident;
or
“(i1) ifany of'the trustees is a corporate trustee, at least
1 director of the corporate trustee who is a New
Zealand resident; and
“(d) restrict membership of the scheme, in its conditions of
entry of members to the scheme and in the way in which
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those conditions are applied, to 1 or more of the classes
of persons described in subsection (1A).

“(1A) The classes of persons are—
“(a) persons who are employed by a particular employer:
“(b) persons who are employed by a related body corporate
(within the meaning of section 5B(2) of the Securities
Markets Act 1988) of a particular employer:
“(c) persons who belong to a particular profession, calling,
trade, or occupation:
“(d) persons who belong to a particular association, society,
or other body with a definable community of interest:
“(e) persons who are immediate family members of, or
wholly or partially financially dependent on, a person
in 1 or more of the classes of persons described in
paragraphs (a) to (d).
“(1B) In subsection (1A)(e), immediate family member, in rela-
tion to a person, means the persons’s spouse, civil union part-
ner, de facto partner, parent, child, step-parent, or stepchild.

“(2) A restricted scheme must obtain the prior written consent of
the FMA before changing the conditions of entry of members
to the scheme, or the way in which those conditions are ap-
plied, in a way that expands or is likely to expand the classes
of persons who may become members of the scheme.

“(3) Assoon as practicable after a restricted scheme ceases to com-
ply with subsection (1)(c), the trustees of the scheme must
notify the FMA of that fact.

“116C Requirements for managers of KiwiSaver schemes
“(1) The manager of a KiwiSaver scheme is responsible for per-
forming the following functions:
“(a) offering interests in the scheme for subscription:
“(b) issuing interests in the scheme:
“(c) managing scheme investments and property:
“(d) administering the scheme.
“(2) The manager—
“(a) must be a company within the meaning of the Compan-
ies Act 1993; and
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“(b) must have at least 1 director who is a New Zealand
resident; and

“(c) must be designated or appointed as manager of the
scheme under the trust deed; and

“(d) mustbe aparty to the trust deed or bound to comply with
the relevant provisions of the trust deed as if it were a
party to the trust deed.

“(2A) The manager has the same liability for its acts and omissions

“G)

in the performance of its functions and duties, and the exercise
of its powers, as it would if it performed those functions or
duties, or exercised those powers, as a trustee.

As soon as practicable after a manager ceases to comply with
subsection (2)(b), the manager must notify the FMA of that
fact.

“116E Duty of manager with respect to money received

“(1)
“2)

This section applies to all money received by the manager, or

an agent of the manager, in respect of contributions.

On receipt by the manager,—

“(a) the manager must pay the money into a separate bank
account; and

“(b) the money is subject to the trusts governing the scheme
that are set out in the trust deed.

“Compare: 1960 No 99 ss 14(1) and 15

“Ho6F Requirements for trustees of KiwiSaver sehemes

“H

Fhe trustees of a KiwiSaver scheme must supervise the man-

ager’s performance of—

“ay the functions sct otit i1 seetion 416€(H; and

“by any other functtons that the manager performs m refa=
tton to the scheme under the trust deed or an enactment:

section (1)

A KiwiSaver scheme other than a restricted scheme must not

have more than 1 trustee; and that trustee must be a body cor-

porate that is incorporated in New Zeatand:
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“116F Requirements for trustees of KiwiSaver schemes other

“(1)

than restricted schemes
A KiwiSaver scheme other than a restricted scheme must not

“(2)

have more than 1 trustee.
The trustee must be a body corporate that is incorporated in

“(3)

New Zealand.
The trustee must supervise the manager’s performance of—

“(4)

“(a) the functions of the manager as set out in section

116C(1); and

“(b) any other functions that the manager performs in rela-

tion to the scheme under the trust deed or an enactment.

The trustee must not delegate the function described in sub-

section (3).

“116FA Removal of trustees of KiwiSaver schemes other than

“(1)

restricted schemes
The trustee of a KiwiSaver scheme other than a restricted

“(2)

scheme must not resign as trustee of the scheme unless—
“(a) all functions and duties of the position have been per-

formed; or
“(b) the High Court consents.

Despite anything to the contrary in the trust deed, a manager

must not discharge or remove a trustee unless the manager
does so with the approval of the High Court.
“Compare: 1960 No 99 s 10

“116G Manager and trustee must be independent

“(D
“2)

This section applies to a KiwiSaver scheme other than a re-
stricted scheme.

A person (A) must not act as trustee of @ seheme the scheme,
and another person (B) must not act as manager of the scheme,
if A and B are associated persons (within the meaning of sub-
part YB of the Income Tax Act 2007).

“116H Investments and property of KiwiSaver schemes

The investments and property of a KiwiSaver scheme must be
vested in—
“(a) the trustees; or
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“(b) 1 or more nominated persons of the trustees; or
“(c) 1 or more nominees of a nominated person of the
trustees.

“1161 Nomination of person

“(D

“(2)

“G)

If authorised by the trust deed, the trustees of a KiwiSaver
scheme may nominate, in writing, 1 or more persons in which
are vested any of the investments or property referred to i
seetion 116H of the scheme.

The following persons are not eligible to be nominated as, or

to act as, a nominated person:

“(a) the manager of the scheme:

“(b) aperson who is an associated person (within the mean-
ing of subpart YB of the Income Tax Act 2007) of the
manager.

The trustees, in addition to their own obligations as trustees
in relation to the scheme, are jointly and severally liable with
the nominated person for the due and faithful performance and
observance by the nominated person of all the duties and obli-
gations imposed on the nominated person in relation to the
scheme either by this Act or by law.

“Compare: 1960 No 99 ss 6 and 6A

“116J Appointment of nominee by nominated person

“hy

“(1)

A nominated person may; if authorised m writing by the
trustees; appoint 1 or more nominees i which are vested any
of the investments or property referred to 11 seetion 446H-

If authorised in writing by the trustees, a nominated person

“2)

“G)

may appoint 1 or more nominees in which are vested any of
the investments or property of the scheme.

The following persons are not eligible to be appointed as, or

to act as, a nominee:

“(a) the manager of the scheme:

“(b) aperson who is an associated person (within the mean-
ing of subpart YB of the Income Tax Act 2007) of the
manager.

The trustee and the nominated person that appointed the nom-
inee, in addition to their own obligations in relation to the
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scheme, are jointly and severally liable with the nominee for
the due and faithful performance and observance by the nom-
inee of all the duties and obligations imposed on the nominee
in relation to the scheme by this Act or by law.

“Compare: 1960 No 99 ss 6B and 6C

“116K Trust deed or other instrument must not exempt

“(1)

trustees, managers, or investment managers from liability
A provision in a trust deed or any other instrument is void to

“(2)

the extent that it would have the effect of exempting or indem-

nifying a trustee, a manager, or an investment manager from

liability for breach of trust in the event of the trustee, manager,
or investment manager failing to meet,—

“(a) in the case of a trustee of a KiwiSaver scheme other
than a restricted scheme, the standard of care set out in
clause 1B(b) of Schedule 1:

“(b) in the case of a manager, the standard of care set out in
clauses 1C(1)(b) and 1F(2) of Schedule 1:

“(c) 1in the case of an investment manager, the standard of

care set out in clause 1F(2) of Schedule 1:
“(d) in the case of a trustee of a restricted KiwiSaver

scheme,—
“(1) the standard of care set out in clause 1F(2) of
Schedule 1; or
“(i1) the standard of care required of a trustee by law:
“(e) 1in the case of an independent trustee of a restricted

KiwiSaver scheme, the standard of care set out in sec-

tion 117(2)(a).

However, the trustees of a restricted KiwiSaver scheme, and

the trustee and the manager of any other KiwiSaver scheme,

are otherwise entitled to the same indemnities and relief as any

trustee (within the meaning of the Trustee Act 1956).

“Compare: 1960 No 99 s 24

“116L Trustees of KiwiSaver schemes other than restricted

“(1)

schemes may apply to High Court for order relating to

scheme

This section applies if the trustee of a KiwiSaver scheme other

than a restricted scheme is satisfied that—
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“(a) there is a significant risk that the interests of members
of the scheme will be materially prejudiced; or

“(b) the provisions of the trust deed are no longer adequate
to give proper protection to members.

“(2) The trustee may apply to the High Court for an order under

“(3) The court may direct that the application be served on any
person that the court thinks fit.

“(4) On an application, the court, after giving the manager and
any other person that the court thinks fit the opportunity to be
heard, may make an order that—

“(a) amends the provisions of the trust deed of the scheme:

“(b) 1imposes restrictions on the activities of the trustee or the
manager (including, in the case of the manager, restric-
tions on advertising) that the court thinks are necessary
to protect the interests of members:

“(c) stays any or all civil proceedings before any court by or
against the trustee or the manager:

“(d) restrains the payment under this Act of money by the
manager or the trustee to members or a class of mem-
bers:

“(e) restrains the transfer under this Act of a member’s ac-
cumulation from one KiwiSaver scheme to another:

“(f) removes a person as manager of a scheme and appoints
another person as manager of the scheme (with any
powers that the court orders):

“(g) gives any other directions that the court considers ne-
cessary to protect the interests of members, or the pub-
lic.

“(5) The court may vary or cancel an order made under this section.

“(6) Inexercising its powers under this section, the court must have
regard to the interests of all creditors in respect of the scheme.”

174 Additional duty of independent trustees

(1)  Section 117(1) is amended by inserting “of a restricted Kiwi-

Saver scheme” after “a trustee”.
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2)

3)

(4)
“G)

175

176
(1)
2)
€)

177

“119
(4(1)

16

Section 117(1) is amended by omitting “sections 131, 132,

135, or 148” in each place where it appears and substituting in

each case “any of the sections specified in subsection (3)”.

Section 117(2)(a) is amended by omitting “must exercise”

and substituting “ would exercise in managing the affairs of

others”.

Section 117 is amended by adding the following subsection:

The sections referred to in subsection (1) are—

“(a) section 131(1) and (4); and

“(b) sections 131(2) and (3), 132, 135, and 148 of this Act
as in force immediately before their repeal by section
187, 188, or 191 of the Financial Markets (Regula-
tors and KiwiSaver) Act 2010.”

Heading above section 118 repealed
The heading above section 118 is repealed.

KiwiSaver scheme must be treated as registered
superannuation scheme for most purposes

Section 118(2) is amended by omitting “but subject to subsec-
tion (3),”.

Section 118(2)(a) is amended by omitting “except as provided
in sections 119 to 123”.

Section 118(3) is repealed.

New headings and sections 119 to 122 substituted
Sections 119 to 122 are repealed and the following headings
and sections substituted:

“Trust deeds

Content of trust deeds

The trust deed of a KiwiSaver scheme must specify the fol-

lowing matters:

“(a) the conditions of entry of members to the scheme:

“(b) the conditions of termination of membership of the
scheme:

“(c) the contributions payable:

“(d) the conditions under which benefits become payable
and the way in which the benefits will be determined:
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“(2)

“(e) the number of trustees, and provision for their appoint-
ment, removal from office, and retirement:

“(f) the circumstances in which the scheme may be wound
up and the way in which the assets of the scheme are to
be distributed in the event of a winding-up:

“(g) inthe case of a KiwiSaver scheme other than a restricted
scheme, provision for the appointment, removal from
office, and retirement of the manager.

If other provisions of this Act expressly set out requirements in

relation to the matters set out in subsection (1) (for example,

by terms implied by the KiwiSaver scheme rules or provision

for how a scheme must be wound up),—

“(a) the trust deed is subject to those provisions; and

“(b) subsection (1) is satisfied by reference to the relevant
provisions in this Act in respect of those matters.

“Compare: 1989 No 10 s 7

“119A Implied provision as to amendments reducing accrued

“(D)

“2)

benefits, etc

There is implied in the trust deed of a KiwiSaver scheme a
provision that an amendment requiring consent must not be
made unless the trustees (in the case of a restricted Kiwi-
Saver scheme) have, or the manager (in the case of any other
KiwiSaver scheme) has, obtained the written consent of every
member who would be adversely affected by the amendment.

In subsection (1), amendment requiring consent means an

amendment of the trust deed that would have the effect of—

“(a) reducing, postponing, or otherwise adversely affecting
the benefits, whether vested, contingent, or discre-
tionary, that may in due course flow from, or are
attributable to, membership of the scheme up to the
date the amendment is made; or

“(b) removing a right of members to participate in the man-
agement of the scheme; or

“(c) increasing the contributions, fees, or charges payable by
a member; or
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“(d) providing for the reversion of any assets of the scheme
to an employer to a greater extent than already provided
for in the trust deed.

“Compare: 1989 No 10s 9

“119B Application of sections 119C to 1191
Sections 119C to 119l apply to transfers or proposed trans-
fers between KiwiSaver schemes, other than transfers to which
subpart 3 of Part 2 applies.

“119C Implied provision as to transfer of members, etc

“(1) There is implied in the trust deed of a KiwiSaver scheme a
provision that no member of the scheme will be transferred to
another KiwiSaver scheme, or to another section of the same
scheme, unless the trustees (in the case of a restricted Kiwi-
Saver scheme) have, or the manager (in the case of any other
KiwiSaver scheme) has, obtained the written consent of the
member concerned.

“(2) This section is subject to section 119G.
“Compare: 1989 No 10 s 9B(1), (1A), (5)

“119D Procedural requirements in case of certain transfers

“(1) This section and sections 119E to 119H apply if it is pro-
posed to transfer (whether at the same time or over an extended
period) all or a substantial number of members from a Kiwi-

Saver scheme to another KiwiSaver scheme.

“fay the manager of each KiwiSaver scheme affected (other
than a restricted scheme) must notify the persons de=
seribed in subseetion (3) in accordance with subsee-
tion (3A); and
feeted mst notify the persons deseribed in subseetion
{3) in accordance with subseetion (4):

“3) The persons who must be notified are—

“ay alt members of the seheme fother than those members
who; 1 the opinton of the FMA; are not tikely to be
matertatly affected by the proposed transfer); and
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“(4)

“Uyy  the FMA

“(3A) ¥ this subseetion applies; the manager The manager of each
KiwiSaver scheme affected, other than a restricted scheme,

must, at least 1 month before the date on which the manager
requires members to give their written consent to a proposed

transfer,—

“(a) consult the trustee of the scheme on the proposed trans-
fer; and

“(b) notify the members described in subseetion (3)}(a)

“(0)

subsection (4A) in writing of—

“(1)
“(i1)
“(iii)

“(iv)

“v)

the proposed transfer and its implications for
members; and

the date on which the proposed transfer is to
occur; and

the date by which the written consent of members
to the proposed transfer must be received by the
manager; and

any comments concerning the proposed transfer
made by the trustee as a result of consultation
under paragraph (a); and

the fact that a copy of the notice has been for-
warded to the FMA; and

notify the FMA in writing of the matters described in
paragraph (b)(i) to (iv).

f this subseetion applies; the trustees The trustees of each re-
stricted KiwiSaver scheme affected must, at least 1 month be-

fore the date on which they require members to give their writ-
ten consent to a proposed transfer,—

notify the members described in subseetion (3)(a)
subsection (4A) in writing of—

“(a)

“(1)
“(i1)
“(iif)

“@iv)

the proposed transfer and its implications for
members; and

the date on which the proposed transfer is to
occur; and

the date by which the written consent of members
to the proposed transfer must be received by the
trustees; and

the fact that a copy of the notice has been for-
warded to the FMA; and
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“(b) notify the FMA in writing of the matters described in
paragraph (a)(i) to (iii).

“(4A) The persons who must be notified under subsections
(3A)(b) and (4)(a) are all members of the scheme other than
those members who, in the opinion of the FMA, are not likely
to be materially affected by the proposed transfer.

“(5) Giving notice under this section does not derogate from the
need to comply with any other provision of this Act.

“(6) For the purposes of this section and section 119E, references
to the transfer of members from one scheme to another in-
clude references to transfers of members from one section of
a scheme to another section of the same scheme.

“Compare: 1989 No 10 s 9B(2)—~(3), (5)

“119E When requirements of section 119D not met
For the purposes of section 169, and without limiting that sec-
tion, it is a ground for the FMA to have reasonable cause to
believe that a particular scheme to which members are trans-
ferred fails to meet the requirements of section 119D if,—
“(a) over any 12-month period, either—
“(1) 20% or more of the members of another Kiwi-
Saver scheme are transferred to the particular
KiwiSaver scheme; or
“(@1) the number of members of the particular Kiwi-
Saver scheme is increased by 20% or more by
reason of a transfer of members from another
KiwiSaver scheme; and
“(b) the members of the particular KiwiSaver scheme
who are described in seetion 419B{(3)}(a) section
119D(4A) have not been notified of the transfer, or
any notification given has not adequately set out the
implications of the transfer.
“Compare: 1989 No 10 s 9B(4)

“119F Information required in case of transfer under section
119D
In respect of a transfer to which section 119D applies, the
provider of the scheme from which a member (A) transfers

20

10

15

20

25

30

35



KiwiSaver Amendment Bill cl 177

must give the following information to the provider of the
scheme to which A transfers:
“(a) A’s name, address, and date of birth:
“(b) A’s tax file number:
“(c) the date on which A first became a member of a Kiwi-
Saver scheme:
“(d) if A is an employee,—
“(i) the name and address of each of A’s employers;
and
“(i1) therate at which A intends each of those employ-
ers to make deductions of contributions from his
or her salary or wages:
“(e) the name, address, and tax file number of both the
provider and the scheme:
“(f) any other information that the Commissioner requires
the provider to give to the provider of the scheme to
which A transfers.

“119G When FMA may approve section 119D transfers without

“(h)

“G)

“(4)

consent of members

In respect of a transfer to which section 119D applies, the

requirement in section 119C to obtain the written consent of

all or any of the members of a scheme does not apply if the

FMA approves the transfer under this section.

The FMA may approve the transfer if the FMA is satisfied

that—

“(a) the terms and conditions of the scheme to which the
members are to be transferred (the new scheme) are no
less favourable to members than the terms and condi-
tions of the scheme from which they are being trans-
ferred (the old scheme); and

“(b) the transfer is otherwise reasonable in all the circum-
stances (including having regard to the value of the
assets transferred from the old scheme to the new
scheme); and

“(c) the procedure in section 119H has been followed.

The FMA may decline to approve a transfer if the FMA con-

siders that the transfer would adversely affect the interests of

all or any of the members of the old scheme in a material way.
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“©)

“(6)

“0

In determining whether subsection (3) or (4) applies, the

FMA may—

“(a) have regard to the likely effect of the new scheme on
benefits to members as a whole; and

“(b) have regard to any other matter that the FMA considers
relevant.

For a transfer that the FMA has approved,—

“(a) each relevant member of the old scheme is treated as
offering to be a member of the new scheme on the terms
and conditions for that new scheme; and

“(b) the provider of the new scheme is treated as accepting
the member’s offer.

The FMA may publish, in any form that the FMA thinks fit,
guidance on matters that the FMA considers relevant under
this section (including principles that the FMA may use to de-
cide whether to approve a transfer).

“Compare: 1989 No 10 s 9BAA

“119H How approval under section 119G may be granted
“(1AA) An application for approval under section 119G may be

“(h

“2)

22

made by—

“(a) the trustees (in the case of a restricted KiwiSaver
scheme) of the old scheme or the new scheme:

“(b) thetrustee or the manager (in the case of any other Kiwi-
Saver scheme) of the old scheme or the new scheme:

“(c) arelevant employer.

The FMA may accept an application for approval if it is satis-

fied that—

“(a) it is reasonable in all of the circumstances of the case
that the person have standing to make the application;
and

“(b) the person falls within a class specified in guidelines
published by the FMA (if any) for the purposes of this
subsection.

The FMA may require the applicant to give the FMA, with the

application or at any later time,—

“(a) a certificate, signed by a person of a class specified by
the FMA, that the transfer meets the requirements of
section 119G; and
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“G)

“(4)
“©)

“(b) any other information about the new scheme, the old
scheme, or the transfer.

The applicant must give notice to every member of the old

scheme—

“(a) that the applicant has applied for approval to transfer
the members without their written consent; and

“(b) that the member may make submissions to the FMA
about the transfer.

The FMA must have regard to submissions before deciding
whether or not to give approval.

The FMA may give approval subject to any terms and condi-
tions that the FMA may specify in the notice of approval, and
the approval is effective only if the transfer is carried out in
accordance with those terms and conditions.

“Compare: 1989 No 10 s 9BAB

“1191 FMA may exempt trustees and managers from

requirement to obtain written consent of members

The FMA may exempt the trustees of a restricted KiwiSaver

scheme or the manager of any other KiwiSaver scheme from

the requirement to obtain the written consent of all members
of'the scheme who are required to give consent under section
119A or 119C if the FMA is satisfied that—

“(a) the trustees have not, or the manager has not, been able
to contact all of those members despite having taken all
reasonable steps to do so; and

“(b) the proposed action is not unreasonable in relation to the
best interests of 1 or more of those members who have
not been contacted.

“Compare: 1989 No 10 s 9BA

“119J Application and enforcement of implied provisions

“(D)
“2)

Sections 119A to 1191, 129A, and 129B apply notwith-
standing anything to the contrary in the trust deed.

Every provision implied in a trust deed in accordance with
sections 119A to 1191, 129A, and 129B is enforceable by
the manager, the trustees, or a member of the scheme.
“Compare: 1989 No 10 s 11
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wp i id it .

“129 F- 3]3'3]!'5'51 ]'i

“121
‘6(1)

“2)

“G)

“122
(((1)

24

The trustees (in the ease of a restrieted KtwiSaver seheme) or

enstre that—

“a)y proper books of accounts are kept i respeet of the
scheme; and

“by annual finanetal statements in respeet of the scheme
are prepared in aceordance with generally aceepted ac=
cotmnting practice tas defined i seetion 3 of the Finan=
ctal Reporting Aet 1993): and
tor (being a chartered accountant within the meaning of
seetionr 19 of the New Zealand Institute of Chartered
Aecountants Act 1996):

“Compare: 1989 No 16 s 3D

“Prospective members’ rights to information

Prospective members’ rights to information

A person who is eligible to become a member of a KiwiSaver

scheme has the right, on request,—

“(a) to look at, at any reasonable time, a copy of the trust
deed:

“(b) toreceive, on payment of a reasonable fee, a copy of the
trust deed:

“(c) toreceive, free of charge, a copy of the annual financial
statements and any auditor’s report.

In subsection (1), trust deed does not include a participation
agreement that would not relate to & person the person if the
person were to become a member of the scheme.

Nothing in subsection (1) limits any provision in the Secur-
ities Act 1978.

“Compare: 1989 No 10s 15A

“Members’ rights to information

Members’ rights to information
Each member of a KiwiSaver scheme must—
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“2)

“G)

“(4)
“©)

178

179

“123
‘4(1)

“(a) be given, within 6 months of the close of each financial
year of the scheme, a copy of the annual report prepared
under section 123 in respect of that year; and

“(b) have the right, on request,—

“(i) to receive an estimate of the member’s benefits:

“(i1) to look at, at any reasonable time, a copy of the
trust deed:

“(iil) toreceive, on payment of a reasonable fee, a copy
of the trust deed:

“(iv) to receive, free of charge, a copy of the annual
financial statements and any auditor’s report.

Subsection (1)(a) does not apply in relation to a member’s
account that is an inactive account unless the member requests
a copy of the annual report.

The requirement in subsection (1)(a) is treated as met in re-

spect of a member if—

“(a) the member has consented, in writing, to receive a
World Wide Web uniform resource locator for access
to an electronic copy of the annual report (the annual
report URL); and

“(b) the member is given the annual report URL within 6
months of the close of the relevant financial year.

In subsection (1), trust deed does not include a participation
agreement that does not relate to the member.

Nothing in subsection (1) limits sections 54A, 54B, or any
other provision of the Securities Act 1978.
“Compare: 1989 No 105 17”

New heading inserted
The following heading is inserted above section 123:

“Annual reports, returns, and statements”.

New section 123 substituted
Section 123 is repealed and the following section substituted:

Requirement for annual report
The trustees (in the case of a restricted KiwiSaver scheme) or
the manager (in the case of any other KiwiSaver scheme) must,
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within 5 months after the end of each financial year, prepare a
report on the scheme for that year.

“(2) In the case of a KiwiSaver scheme other than a restricted
scheme, the manager must consult the trustee about the annual
report.

“(3) The annual report must contain, or have attached to it, the pre-
scribed information, statements, certificates, and documents.

“(4) The trustees or the manager (as the case may be) must, within
28 days after the annual report is completed, send to the FMA
a copy of the completed report and, if not already contained in
or attached to the report, a copy of the annual financial state-
ments.”

180 Requirement for annual return

(1)  Section 125(1) is amended by omitting “trustees of a Kiwi-
Saver scheme” and substituting “trustees (in the case of a re-
stricted KiwiSaver scheme) or the manager (in the case of any
other KiwiSaver scheme)”.

(1A) Section 125(4) is amended by omitting “trustees of a Kiwi-

Saver scheme” and substituting “trustees or the manager (as
the case may be)”.

(2)  Section 125(4)(b) and (c) are amended by omitting “trustees”
and substituting “trustees or the manager (as the case may be)”.

181 New section 125A substituted
Section 125A is repealed and the following section substi-
tuted:

“125A Requirement for annual personalised statement of

contributions and accumulations for members

The trustees (in the case of a complying superannuation fund

or a restricted KiwiSaver scheme) or the manager (in the case

of any other KiwiSaver scheme) must provide annually to each

person who is a member of that fund or scheme during the rele-

vant year a statement showing the following for that person:

“(a) the amount of each type of contribution received by the
provider of the fund or scheme (as the case may be) for
the year; and

“(b) the member’s accumulation at the end of the year; and
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“(c) any other prescribed information.”

182 KiwiSaver scheme rules are implied in trust deeds
establishing KiwiSaver scheme

(1)  Section 126(3)(b) is amended by inserting “, the manager,”
after “trustees”.

2y Section 126(4) 1s amended by omitting “seetions & to 16 of
Section 126(4) and (5) are repealed.

Sxe

183 Section 128 repealed
Section 128 is repealed.

183A Terms relating to members® tax eredits implied into trust
deed
GG' ‘ ’3’.

183A Terms relating to members’ tax credits implied into trust
deed
Section 128A(2)(b) is amended by omitting “and by a mem-
ber,” and substituting ““a manager, or a member”.

183AB Terms relating to back-dated validation implied into
trust deed
Section 128B(2)(b) is amended by omitting “and by a mem-
ber,” and substituting “a manager, or a member”.

183AC Terms relating to lump sum payments by complying
superannuation funds
Section 128C(2)(b) is amended by omitting “and by a mem-
ber,” and substituting “a manager, or a member”.
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183B Terms relating to compulsory employer contributions

implied into trust deed
Section 128D(2)(b) is amended by omitting “and by a mem-
ber,” and substituting “a manager, or a member”’.

183C New section 128E inserted

The following section is inserted after section 128D:

“128E Provisions implied in trust deeds by regulations

184
(1)
“(1)

“2)

28

A provision implied in a trust deed by regulations made under

section 228(1)(bb)—

“(a) does not apply to the extent that it is inconsistent with
provisions implied in the trust deed by this Act; but

“(b) applies despite anything else to the contrary in the trust
deed; and

“(c) 1isenforceable by the trustees, the manager, or any mem-
ber of the scheme, unless the regulations provide other-
wise.”

Amendment of trust deed or participation agreement

governing KiwiSaver scheme

Section 129 is amended by repealing subsections (1) and (2)

and substituting the following subsections:

This section applies if the trustees (in the case of a restricted

KiwiSaver scheme) or the trustee or the manager (in the case

of any other KiwiSaver scheme) propose to amend the trust

deed of the scheme in a way that will or may affect—

“(a) the members of the scheme in their capacity as members
of the scheme; or

“(b) the trustees of the scheme in their capacity as trustees
of the scheme; or

“(c) the manager of the scheme in its capacity as manager of
the scheme.

Before an amendment of the type referred to in subsection
(1) is made, the trustees of the scheme, or the trustees’ solici-
tor, must give a certificate that the trust deed, when amended
as proposed,—

“(a) will comply with section 119; and
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“by will not contain a proviston that ts contrary to those
implied by seetions 4194 to 4191; 1294; and 1298
and

“fey will not contain a proviston that ts contrary to the Kiwi=
Saver scheme rules:

“(b) will not contain a provision that is contrary to those
implied in a trust deed by or under this Act (including
the KiwiSaver scheme rules).”

(2)  Section 129(3) is amended by—
(a) omitting “lodge” and substituting “ensure that”; and
(b) inserting “are lodged” after “copy of the amendment”.

185 New sections 129A and 129B and heading inserted
The following sections and heading are inserted after section
129:

“129A Implied provision as to alterations to scheme

“(1) Thereis implied in the trust deed of a KiwiSaver scheme a pro-
vision that an alteration described in subsection (2) must be
effected by way of amendment to the trust deed in accordance
with section 129(2) and (3).

“(2) Subsection (1) applies to an alteration to the scheme that—

“(a) would be contrary to or have the effect of nullifying,
reversing, or amending a matter stated in the trust deed
or a provision implied in the trust deed by this Aet by
or under this Act; or

“(b) would have the effect of extending, varying, or limiting
the scope of the trust deed in a material particular.

“Compare: 1989 No 10 s 9A

“Reversion of scheme assets to employer

“129B Implied provision as to reversion of scheme assets to
employer
There is implied in the trust deed of a KiwiSaver scheme that
provides for the reversion of any assets of the scheme to an
employer a proviston employer, a provision that no part of
the assets may revert to an employer without the prior written
consent of the FMA.
“Compare: 1989 No 105 10”.
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186

187

188

189

190

191

191A

(1)

2)

30

Consent to reversion of assets to employer

Section 130 is amended by omitting “section 10 of the Super-
annuation Schemes Act 1989 (as applied by section 120)” and
substituting “section 129B”.

Applications for registration of scheme governed by trust
deed
Section 131(2) and (3) are repealed.

Section 132 repealed
Section 132 is repealed.

Matters required to be specified in application
Section 133 is amended by omitting “or 132”.

Registration of scheme
Section 134(1) is amended by omitting “or 132”.

Heading above section 135, heading above section 148,
and sections 135 to 155 repealed

The heading above section 135, the heading above section 148,
and sections 135 to 155 are repealed.

Purpose of register
Section 158(a) is amended by inserting the following subpara-
graphs after subparagraph (i):
“(ia) determine whether a scheme is a restricted
scheme; and
“(ib) know how to contact the manager of a scheme
other than a restricted scheme; and”.

Section 158(a) is amended by adding the following subpara-
graph:

“(v) know how to access information about the man-
ager or trustees that is contained in the register of
financial service providers established and main-
tained under section 24 of the Financial Service
Providers (Registration and Dispute Resolution)
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192
(1)

)

192A

193

Act 2008 (including details of the relevant dis-
pute resolution scheme); and”.

Contents of register in relation to KiwiSaver schemes
Section 160 is amended by inserting the following paragraph
after paragraph (b):

“(ba) whether it is a restricted scheme; and”.

Section 160 is amended by inserting the following paragraphs

after paragraph (d):

“(da) inthe case of a KiwiSaver scheme other than a restricted
scheme, the name of the manager of the scheme and an
address for service for the manager; and

“(db) the unique identifiers issued to the trustees and the man-
ager by the Registrar of Financial Service Providers and
contained in the register of financial service providers
established and maintained under section 24 of the
Financial Service Providers (Registration and Dispute
Resolution) Act 2008; and”.

Duty to notify changes to Government Actuary

Section 164(1) is amended by omitting “KiwiSaver scheme”
and substituting “restricted KiwiSaver scheme and the man-
ager of any other KiwiSaver scheme”.

Cancellation of registration and order to wind up
KiwiSaver scheme

(1AA) Section 168(a) is amended by omitting “trustees’ and substi-

(1)
2)

tuting “trustee”.

Section 168(a) is amended by inserting “other than a restricted

scheme” after “that a KiwiSaver scheme”.

Section 168 is amended by inserting the following paragraph

after paragraph (a):

“(ab) on giving 28 days’ notice to the trustees, if satisfied on
reasonable grounds that a restricted scheme no longer
meets the requirements set out in section 116A(1)(a)
to (c); or”.
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194

New section 168A inserted
The following section is inserted after section 168:

“168A Scheme may cease to be restricted scheme

“(D)

“2)

“G)

“(4)

195

(1)

(1A)

)

32

The FMA may determine that a restricted KiwiSaver scheme

should cease to be a restricted scheme—

“(a) 1if it is satisfied that the scheme no longer meets the
requirements set out in section 116A(1)(d) or (2); or

“(b) at the request of the trustees of the scheme, if it is sat-
isfied that the members of the scheme have been ad-
equately advised of the consequences of the scheme
ceasing to be a restricted scheme.

If the FMA makes a determination under subsection (1), the

FMA must—

“(a) notify the trustees of the determination; and

“(b) amend the register so that the scheme is no longer iden-
tified as a restricted scheme.

However, the FMA must not amend the register earlier than 6

months after the date of the determination without the consent

of the trustees.

The trustees must, as soon as practicable after being notified
by the FMA under subsection (2)(a), notify the members of
the scheme of the determination.”

Powers of Government Actuary in event of scheme
operating in contravention of this Act, etc

Section 169(2) is amended by omitting “section 120 or 126
and” and substituting “seetions 119A to 119 126; 4129A;
or 429B or under this Act, including”.

Section 169(4)(a) is amended by omitting “trustees” and sub-
stituting “trustees of a restricted KiwiSaver scheme, or the
trustee or manager of any other KiwiSaver scheme,”.

Section 169(4)(b) is amended by omitting “trustees or the ad-
ministration manager or the” and substituting “trustees, the
manager, the administration manager, or the”.
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196

196

Tmplied terms continue to be implied on cancelation of
. .

tuting the foltowing paragraph:

“(a) sections 119A to 1191; 129A; and 129B: and>

New section 171 substituted

“171

Section 171 is repealed and the following section substituted:

Implied terms continue to be implied on cancellation of

197

198

198A
(1)

3)

registration
If the registration of a KiwiSaver scheme is cancelled, the

KiwiSaver scheme rules and any other provisions implied in a
trust deed by or under this Act must continue to be implied in
the trust deed of the scheme until the scheme is wound up.”

Receiver or liquidator to designate or appoint independent
trustee if required

Section 172(3) is amended by omitting “one” and substituting
“a restricted scheme”.

Initial steps in winding up of KiwiSaver scheme
Section 173(1) is amended by adding ““; and” and also by
adding the following paragraph:

“(c) inthe case of a KiwiSaver scheme other than a restricted
scheme, notify the manager of the scheme of any order
or resolution.”

Winding up report

Section 174(a) and (b) are amended by omitting “accounts”
and substituting in each case “financial statements”.

a chartered accountant within the meaning of seetton 19 of the
Section 174 is amended by repealing paragraph (c) and substi-
tuting the following paragraph:

“(c) must, within 28 days after the final financial statements
have been audited, ensure that—
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“(i) acopy of those financial statements is sent to the
FMA and to every person who was a member of
the scheme immediately before it was wound up;
and

“(@i) the FMA and the members are advised in writing
of the manner in which remaining assets (if any)
of the scheme are to be distributed; and”.

199 New section 174A inserted
The following section is inserted after section 174:

“174A Registration deemed to be cancelled when assets
distributed
The registration of a KiwiSaver scheme that has been wound
up is deemed to be cancelled as soon as the distribution of the
assets is completed.”

200 Appointment of default providers
(1)  Section 177(1) is amended by omitting “eligible KiwiSaver
providers” and substituting “managers”.

(2)  Section 177(2) is repealed.
(3) Section 177 is amended by adding the following subsection:

“(6) A restricted scheme is not eligible to be a default KiwiSaver
scheme.”

201 Power of High Court to act in respect of terms and
conditions of appointment as default KiwiSaver scheme
and regulations relating to default KiwiSaver schemes

(1)  Section 183(1) is amended by omitting “a provider” and sub-
stituting “the manager”.

(2)  Section 183 is amended by repealing subsection (2) and sub-
stituting the following subsection:

“(2) Ifthis section applies, the High Court may make any orders on
any terms and conditions that it thinks appropriate, including,
without limitation,—

“(a) an order to restrain the trustee or the manager of the
scheme, or both, from engaging in conduct that consti-
tutes, or would constitute, the breach:
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“(b) an order to require the trustee or the manager of the
scheme, or both,—
“(i) to do a particular act or thing:
“(@i) to comply with the conditions of the instrument
of appointment:
“(c) an interim order.”

Unclaimed money held by trustees of KiwiSaver scheme
Section 195(2)(b) is amended by omitting “made reasonable
efforts” and substituting “ensured that reasonable efforts have
been made”.

Offence to fail to provide information under this Part

Section 197(2) is amended by—

(a)  omitting “sections 15A, 16, and 17 of the Superannu-
ation Schemes Act 1989, as applied by section 122 of
this Act” and substituting “sections 121 and 122”;
and

(b)  omitting “trustees” in each place where it appears and
substituting in each case “trustees (in the case of a re-
stricted scheme) or the manager (in the case of any other
scheme)”.

Application of section 13G of Trustee Act 1956 if power of
investment exercised in relation to member allocated to
scheme under sections 50 to 52

Section 202(1)(b) is amended by omitting “trustees of the
scheme purport” and substituting “trustee or the manager of
the scheme purports”.

Section 202(2) is amended by omitting “trustees” and substi-
tuting “trustee or the manager (as the case may be)”.

Certain sections of Securities Act 1978 modified in
relation to KiwiSaver scheme

Section 210(2)(a) is amended by omitting “(as issuer)” and
substituting “(as issuer in respect of a restricted KiwiSaver
scheme), the manager (as issuer in respect of any other Kiwi-
Saver scheme),”.
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Section 210(2)(b) is amended by inserting “or the manager (as
the case may be)” after “trustees”.

Regulations

(1AA) Section 228 is amended by inserting the following para-

(1)

)

3)
“2)

graphs after paragraph (b):

“(ba) prescribing the information and matters that must be
included in the trust deed of a KiwiSaver scheme:

“(bb) subject to subsection (2), prescribing provisions to be
implied in the trust deed of a KiwiSaver scheme:”.

Section 228 is amended by inserting the following paragraph

after paragraph (f):

“(fa) prescribing the mformation information, statements,
certificates, or documents that must, or must not, be
contained in or attached to the annual report prepared
under section 123:”.

Section 228 is amended by inserting the following paragraphs

after paragraph (g):

“(ga) prescribing information that must be included in an-
nual personalised statements for members under sec-
tion 125A:

“(gb) prescribing how the information included in an annual
personalised statement under section 125A must be
presented, calculated, or prepared:”.

Section 228 is amended by adding the following subsection as

subsection (2):

A provision prescribed for the purposes of subsection

36

(1)(bb) may, without limitation, do any of the following:

“(a) specify the duties and powers of the trustee of the
scheme:

“(b) specify the duties of the manager of the scheme:

“(c) provide for the trustee of the scheme to have the power,
exercisable with the consent of the manager of the
scheme (but without requiring the consent of mem-

bers), to make amendments to the trust deed that do not
adversely affect the interests of members.”
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Schedule 1 amended

Schedule 1 is amended by repealing clause 1 and substituting
the following clauses and headings:

\pplicati

Fhe KiwiSaver scheme rules in elauses 1A and 4F to 17
apply to alt KiwiSaver schemes:

Fhe KiwiSaver scheme rules in elauses 4B to 4E apply to

Enf biki
Fhe KiwitSaver scheme rules are enforceable by the trustees;
the manager; or a member of a scheme:

Application
The KiwiSaver scheme rules in clauses 1B to 1E apply to

“(2)

KiwiSaver schemes other than restricted schemes.

The KiwiSaver scheme rules in clauses 1F to 17 apply to all

“lB

“1C
‘6( 1 )

KiwiSaver schemes.

“Rules applying to KiwiSaver schemes other
than restricted schemes

Trustee’s duties

The trustee, in exercising its powers and performing its duties

as the trustee, must—

“(a) actin the best interests of the members of the scheme;
and

“(b) exercise the care, diligence, and skill that a prudent per-
son engaged in the profession or business of acting as a
trustee would exercise in acting as the trustee of a Kiwi-
Saver scheme other than a restricted scheme.

Manager’s duties

The manager, in exercising its powers and performing its du-

ties as the manager, must—

“(a) actin the best interests of the members of the scheme;
and

“(b) exercise the care, diligence, and skill that a prudent per-
son engaged in the profession or business of acting as
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a manager would exercise in managing the affairs of
others, unless the manager is exercising a power of in-
vestment, in which case clause 1F(2) applies.
The manager must use the manager’s best endeavours and skill
to ensure that the affairs of the scheme are conducted in a
proper and efficient manner.

Scheme investments and property

The trustee must comply with every direction of the manager

relating to the acquisition or disposal of scheme investments

and property, unless subclause (2) applies.

The trustee must refuse to act on a direction of the manager

relating to the acquisition or disposal of scheme investments or

property if the trustee considers that the proposed acquisition

or disposal—

“(a) would be in breach of the trust deed or an enactment; or

“(b) would be manifestly not in the best interests of the mem-
bers of the scheme.

If the trustee refuses to act on a direction of the manager, the
trustee must notify the manager and the FMA in writing of the
trustee’s reasons for refusing to do so.

Manager to provide information to trustee

If requested by the trustee, the manager must—

“(a) make available to the trustee all documents and records
relating to the scheme that are held by the manager, an
administration manager, or an investment manager of
the scheme:

“(b) provide the trustee with any information required by the
trustee about—

“@{) the scheme:

“(i1) the affairs of the manager:

“(ii1) the property of the manager (whether acquired
before or after the date of the manager’s appoint-
ment).
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)
(6)

(7)

(8)

“Rules applying to all KiwiSaver schemes

Investment of scheme money

All money belonging to a KiwiSaver scheme and available for
investment must be invested in accordance with the provisions
of the Trustee Act 1956 as to the investment of trust funds.

The trustees (in the case of a restricted scheme), the man-
ager (in the case of any other KiwiSaver scheme), and the in-
vestment managers (if any) of a scheme must, in exercising a
power of investment, exercise the care, diligence, and skill re-
quired of a trustee by section 13B or 13C of the Trustee Act
1956.

Subclause (2) applies despite anything to the contrary in sec-
tion 13D(1) of the Trustee Act 1956.
“Compare: 1989 No 10s 8”.

Clause 2(1) of Schedule 1 is amended by inserting the follow-
ing paragraph after paragraph (a):
“(ab) the manager of the scheme:”.

The heading to clause 5 of Schedule 1 is amended by inserting
“and managers” after “Trustees”.

Clause 5(1) of Schedule 1 is amended by omitting “trustees”
and substituting “trustees (in the case of a restricted KiwiSaver
scheme) or the manager (in the case of any other KiwiSaver
scheme)”.

The heading to clause 6 of Schedule 1 is amended by inserting
“and managers” after “Trustees”.

Clause 6 of Schedule 1 is amended by omitting “trustee” and
substituting “trustee (in the case of a restricted KiwiSaver
scheme) or the manager (in the case of any other KiwiSaver
scheme)”.

Clause 7(1) of Schedule 1 is amended by omitting “trustees”
and substituting “trustees of a restricted KiwiSaver scheme
and the manager of any other KiwiSaver scheme”.

Clause 8(7)(b) of Schedule 1 is amended by omitting
“trustees” in the first place where it appears and substituting
“trustees (in the case of a restricted KiwiSaver scheme) or the
manager (in the case of any other KiwiSaver scheme)”.
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Clause 8(7)(b)(ii) of Schedule 1 is amended by omitting
“trustees” and substituting “trustees or the manager (as the
case may be)”.

Clause 8(7)(b)(iii) of Schedule 1 is amended by omitting
“trustees” and substituting “trustees (in the case of a restricted
KiwiSaver scheme) or the manager (in the case of any other
KiwiSaver scheme)”.

Clause 9 of Schedule 1 is amended by omitting “trustees” and
substituting “trustees (in the case of a restricted KiwiSaver
scheme) or the manager (in the case of any other KiwiSaver
scheme)”.

Clause 14 of Schedule 1 is amended by—

(a)  omitting “trustees” in the first and second places where
it appears and substituting in each case “trustees (in the
case of a restricted KiwiSaver scheme) or the manager
(in the case of any other KiwiSaver scheme)”; and

(b)  omitting “trustees” in every other place where it appears
and substituting in each case “trustees or manager (as
the case may be)”.

Clause 17(a) of Schedule 1 is amended by omitting “fund

provider (as defined in the Income Tax Act 2007)” and sub-

stituting “provider”.

Clause 17(b) of Schedule 1 is amended by omitting “fund

provider” and substituting “provider”.

Schedule 2 amended

Clause 3 of Part 1 of Schedule 2 is amended by repealing para-

graphs (a) and (b) and substituting the following paragraphs:

“(a) the trustee of the scheme and, where the trustee is a
company, the directors of the trustee; and

“(b) the manager of the scheme and the directors of the man-
ager; and”.

Clause 4 of Part 1 of Schedule 2 is repealed and the following

clause substituted:

The name and contact address of at least 1 of the directors of
the manager who is a New Zealand resident.”

Clause 7 of Part 1 of Schedule 2 is amended by omitting “ac-
counts” and substituting “financial statements”.
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Clause 11 of Part 1 of Schedule 2 is repealed and the following
clause substituted:

A certificate by the trustee or the trustee’s solicitor stating that

the trust deed—

“(a) complies with section 119; and

“b) does not contain a provision that 1s contrary to those
implied by sections 119A to 1191; 4129A; and 129B:
and

“e) does not contain any proviston that is contrary to the
Schedute H-

“(b) does not contain a provision that is contrary to those
implied in the trust deed by or under this Act (including
the KiwiSaver scheme rules).”

Parts 2 and 3 of Schedule 2 are repealed.

Consequential amendments

Consequential amendments
The enactments listed in Schedule 6 of this Act are amended
in the manner indicated in that schedule.

Transitional provisions

Interpretation

In this section and in sections 210 to 216A, unless the con-
text otherwise requires,—

commencement date means the date on which this section
comes into force

effective date, in relation to a particular KiwiSaver scheme,
means the earlier of the dates set out in section 209A(2)
existing KiwiSaver scheme means a KiwiSaver scheme
registered in the KiwiSaver schemes register immediately
before the commencement date

existing member, in relation to a KiwiSaver scheme, means a
person who was a member of the scheme immediately before
the effective date

register means the KiwiSaver schemes register established
under section 156 of the principal Act
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relevant enactments means the principal Act and the enact-
ments amended by section 208 of this Act

security means an interest in a KiwiSaver scheme offered to
the public for subscription.

Transition period for existing schemes

To the extent that the relevant enactments as amended by this

Part would otherwise apply to an existing KiwiSaver scheme,

those enactments continue in force during the transition period

described in subsection (2) as if they had not been amended
by this Part.

The transition period for a particular scheme is the period be-

ginning on the commencement date and ending on the close of

the day before the earlier of the following dates:

(a) the date that the trustees of the scheme elect to comply
with the relevant enactments as amended by this Part;
or

(b) 1 October 2012.

The relevant enactments as amended by this Part apply to a
particular scheme on and from the earlier of the dates set out
in subsection (2).

If the trustees elect an effective date that is earlier than 1 Octo-
ber 2012, the trustees must notify the FMA and the Commis-
sioner of the elected date at least 20 working days before that
date.

A failure to comply with subsection (4) does not limit sub-
section (3).
This section is subject to section 209B.

Certain provisions have effect during transition period

Despite section 209A,—

(a) section 56(5) of the principal Act (as inserted by sec-
tion 169 of this Act) applies to a KiwiSaver scheme
during the scheme’s transition period as if the reference
in section 56(5) to the circumstances in section 56(6)
were a reference to the trustees of the scheme having
lodged a copy of a winding-up order or resolution with
the FMA under section 173 of the principal Act; and
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(b) section 116A(2) of the principal Act (as inserted by
section 173 of this Act) applies to a KiwiSaver scheme
listed in section 211 or 212 of this Act during the
scheme’s transition period.

FMA must amend register

On, or as soon as practicable after, the effective date for a

KiwiSaver scheme, the FMA must must,—

(a) in the case of a scheme listed in section 211 or 212,
amend the register to identify the scheme as a restricted
scheme; and

(b) in the case of any other KiwiSaver scheme, amend
the register to identify the name of the manager of the
scheme.

The FMA must not amend the register to identify a KiwiSaver
scheme as a restricted scheme other than in accordance with
subsection (1)(a).

Certain employer schemes to be restricted schemes

Each of the following KiwiSaver schemes is eligible, on its
effective date, to be identified as a restricted scheme on the
KiwiSaver schemes register:

(a)  Allied Farmers KiwiSaver Scheme:

(b)  Douglas Pharmaceuticals KiwiSaver Scheme:

(c)  Ecolab KiwiSaver Scheme:

(d)  Foodstuffs (Wellington) KiwiSaver Scheme:

(e)  Foodstuffs KiwiSaver Scheme:

()  Griffins KiwiSaver Scheme:

(g) Hexion KiwiSaver Scheme:

(h) Ravensdown KiwiSaver Scheme:

(i)  Stevenson Group KiwiSaver Scheme:

(j)  Tait Electronics Ltd KiwiSaver Scheme.

Certain restricted-entry schemes to be restricted schemes
Each of the following KiwiSaver schemes is eligible, on its
effective date, to be identified as a restricted scheme on the
KiwiSaver schemes register:

(a) BCF KiwiSaver Scheme:

(b)  Koinonia Fund:
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(c)  Medical Assurance Society KiwiSaver Plan:
(d) New Zealand Harbours KiwiSaver Scheme:
(e) NZ Maritime Officers KiwiSaver Scheme:

() PSBG KiwiSaver Scheme:

(g) SRF KiwiSaver Scheme:

(h)  Supereasy KiwiSaver Superannuation Scheme:
(i)  Waterfront Industry KiwiSaver Scheme.

Parties to trust deed may execute amendment to trust

deed

This section applies—

(a)  to atrust deed that, immediately before the commence-
ment date, governs a KiwiSaver scheme; and

(b)  to a new trust deed that replaces an existing trust deed
under section 212B; and

(c)  despite anything to the contrary in the trust deed or a
relevant enactment, or in any other enactment, rule of
law, or agreement, including anything relating to the
consent of any person or organisation to the making of
amendments to the trust deed.

The parties to the trust deed may, from time to time, until
30 September 2012, make any amendments to the trust deed
that are necessary or desirable to ensure, or in connection with
ensuring, that the trust deed complies with the relevant enact-
ments as amended by this Part.

However, the parties must not amend the trust deed under this
section without the prior written consent of the FMA.

An amendment to the trust deed made under this section must
be treated for all purposes as if it were authorised to be made
and were made in accordance with the provisions of the trust
deed before the amendment was made.

This section expires, and is repealed, on the close of 30 Sep-
tember 2012.

Conversion of umbrella trusts to separate trusts

This section applies—

(a) to atrust deed (existing trust deed) that, immediately
before the commencement date, governs a KiwiSaver
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(b)

scheme and a registered superannuation scheme under
an umbrella trust; and

despite anything to the contrary in the trust deed or a
relevant enactment, or in any other enactment, rule of
law, or agreement, including anything relating to the
consent of any person or organisation to the making of
amendments to the trust deed.

The parties to an existing trust deed may, until 30 September
2012, rescind the existing trust deed, provided that the existing
trust deed is immediately replaced with a new trust deed in
respect of each scheme governed by the existing trust deed.

However,—

(a)

(b)

an existing trust deed must not be rescinded, and new
trust deeds must not be executed, under this section
without the prior written consent of the FMA; and

the parties to, and provisions of, a new trust deed must
differ from the parties to, and provisions of, the existing
trust deed only to the extent that is necessary or desir-
able to ensure, or in connection with ensuring, that the
new trust deed complies with the relevant enactments
as amended by this Part.

On the replacement of an existing trust deed with new trust
deeds under this section,—

(2)

(b)
(©)
(d)
(e)

the KiwiSaver scheme and the registered superannu-

ation scheme—

(1)  are governed by separate trusts rather than by an
umbrella trust; and

(i1))  must be treated as separate persons for the pur-
poses of the Income Tax Act 2007 and the Tax
Administration Act 1994; and

no assets or liabilities are removed from the KiwiSaver

scheme or the registered superannuation scheme; and

no new settlement (as defined in section YA 1 of the

Income Tax Act 2007) occurs; and

the KiwiSaver scheme must be treated as the same

scheme; and

the registered superannuation scheme must be treated

as the same scheme; and
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the persons who were members of each scheme imme-
diately before the replacement of the existing trust deed
continue to be members of the same scheme.

(5) This section expires, and is repealed, on the close of 30 Sep-
tember 2012.

212C Providers must notify existing members of changes
(1)  The provider of a KiwiSaver scheme must, no later than 3
months after the effective date for the scheme,—

(a)

(b)

prepare a document (the information document) that

identifies—

(i)  the material amendments to the trust deed of the
scheme made under section 212A or 242B; and

(i)  if an existing trust deed has been replaced with a
new trust deed under seetion 242B{(2) section
212B, the material differences between the exist-
ing trust deed and the new trust deed; and

(i) the material variations in the terms or conditions
of a security that result from amendments to rele-
vant enactments made by this Part; and

send, to the address (as defined in section 4(1) of the

principal Act) of every existing member of the scheme

a written statement that complies with subsection (2).

(2)  The written statement must contain all of the following:

(a)
(b)
(©)

(d)
(e)

®

46

the effective date:

the names of the trustees:

a brief description of the material amendments, differ-
ences, and variations described in the information docu-
ment:

in the case of a KiwiSaver scheme other than a restricted
scheme, the name of the manager:

a statement to the effect that the member is entitled
to receive a copy of the information document free of
charge:

a statement to the effect that a copy of the information
document is available, free of charge and at all reason-
able times, on an Internet site maintained by, or on be-
half of, the provider.
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The provider must, if an existing member of the scheme re-
quests a copy of the information document, ensure that a hard
copy of the information document is sent, free of charge, to
the member.

Until 31 December 2013, the provider must ensure that a copy
of the information document is available, at all reasonable
times, on an Internet site maintained by or on behalf of the
provider.

Application of Securities Act 1978: promoter

This section applies to a person who, in respect of a KiwiSaver

scheme other than a restricted scheme,—

(a) was a trustee of the scheme before the effective date;
and

(b) is atrustee of the scheme on or after the effective date.

For the purposes of the Securities Act 1978, the person is not

a promoter in relation to interests in the scheme offered to the

public for subscription on or after the effective date by reason

only that the person was, before the effective date and in the

person’s capacity as trustee, instrumental in the formulation of

a plan or programme pursuant to which interests in the scheme

are offered to the public.

Application of Securities Act 1978: offer of securities to

the public

To avoid doubt, none of the following constitutes an offer of

a security to the public for the purposes of the Securities Act

1978:

(a) an amendment to a trust deed under section 212A or
2128B:

(b) areplacement of an existing trust deed with a new trust
deed under seetion 242B(2){b) section 212B:

(c) ifanexisting trust deed is replaced with a new trust deed
under seetion 242B{2)(b) section 212B, a difference
between the existing trust deed and the new trust deed:

(d)  the change of issuer in relation to an interest in a Kiwi-
Saver scheme other than a restricted scheme from the
trustees to the manager (see the definition of issuer in
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section 2(1) of the Securities Act 1978 as amended by
section 208 of this Act):

(e)  any other variation in the terms or conditions of a secur-
ity resulting from amendments to relevant enactments
made by this Part.

Certain participation agreements executed before
registration continue to have effect

The repeal of section 128 of the principal Act by section 183
of this Act does not affect the status of a participation agree-
ment as forming part of the trust deed.

Certain scheme provider agreements continue in force

This section applies to a scheme provider agreement that—

(a) relates to a KiwiSaver scheme other than a restricted
scheme; and

(b)  was entered into before, and has effect immediately be-
fore, the effective date.

On and from the effective date, the scheme provider agreement
is binding on and enforceable by, against, or in favour of the
manager as provider of the scheme.

References to department in instruments of appointment

Unless the context otherwise requires, a reference (express or
implied) to the department in an instrument of appointment
made under section 177 of the principal Act before or on the
commencement date must be read as a reference to the FMA.

Transitional regulations

In this section, transition means the transition from the rele-
vant enactments as in force immediately before their amend-
ment by this Part to the relevant enactments as amended by
this Part.

The Governor-General may, by Order in Council made on the
recommendation of the Minister, make regulations prescribing
transitional or savings provisions for the purpose of facilitating
or ensuring an orderly transition.
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The Minister must not recommend that regulations be made
under this section unless he or she is satisfied that the regula-
tions are necessary to facilitate or ensure an orderly transition.

Regulations made under this section may, for a period spe-
cified in the regulations that ends no later than the close of 5
31 December 2013,—

(a)

(b)

(©)

(d)

provide that 1 or more provisions (including definitions)
of this Part, or of an enactment amended by this Part
a relevant enactment, do not apply, or apply with modi-
fications or additions, to or in respect of a KiwiSaver
scheme:

provide that 1 or more terms in this Part, or in at enact=
ment amended by this Part a relevant enactment, have
the meaning given to them by the regulations to the
extent that they apply to or in respect of a KiwiSaver
scheme:

provide that 1 or more provisions repealed, amended,
or revoked by this Part are to continue to apply, or
apply with modifications or additions, to or in respect
of a KiwiSaver scheme as if they had not been repealed,
amended, or revoked:

provide for any other matter necessary to facilitate or
ensure an orderly transition.

On the close of 31 December 2013,—

(a)
(b)

this section expires and is repealed; and
any regulations made under this section that are in force
on 31 December 2013 expire and are revoked.
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Schedule 6 s 208
Amendments consequential on
amendments to KiwiSaver Act 2006

Part 1
Acts amended

Financial Reporting Act 1993 (1993 No 106)
Section 4(1)(a)(i): insert “or an interest in a KiwiSaver scheme other
than a restricted scheme” after “unit trust”.
Section 4(1): insert after paragraph (a):
“(ab) every manager of a KiwiSaver scheme other than a
restricted scheme (within the meaning of the Kiwi-
Saver Act 2006) in which securities have been allotted,
whether before or after the commencement of this para-
graph, pursuant to an offer of securities to the public
within the meaning of the Securities Act 1978:”.
Section 9A(2): insert “, including a restricted KiwiSaver scheme
(within the meaning of the KiwiSaver Act 2006) but not any other
KiwiSaver scheme,” after “Superannuation Schemes Act 1989”.

Financial Transactions Reporting Act 1996 (1996 No 9)

Section 3(1)(h): add “, including a KiwiSaver scheme within the
meaning of the KiwiSaver Act 2006”.

Section 3(1): insert after paragraph (h):
“(ha) a manager of a KiwiSaver scheme other than a re-

stricted scheme within the meaning of the KiwiSaver
Act 2006:”.

Income Tax Act 2007 (2007 No 97)
Heading above section DV 4(2): repeal.
Section DV 4(2): repeal.

Securities Act 1978 (1978 No 103)

Paragraph (f) of the definition of issuer in section 2(1): insert “(in-
cluding a restricted KiwiSaver scheme but not any other KiwiSaver
scheme)” after “superannuation scheme”.
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Part 1—continued
Securities Act 1978 (1978 No 103)—continued

Definition of issuer in section 2(1): add:

“(g) in relation to an interest in a KiwiSaver scheme other
than a restricted KiwiSaver scheme, or to an advertise-
ment, investment statement, prospectus, or registered
prospectus that relates to such an interest, the manager
of the scheme”.

Definition of manager in section 2(1): add:
“(c) in relation to an interest in a KiwiSaver scheme other
than a restricted KiwiSaver scheme, has the same mean-
ing as in section 4(1) of the KiwiSaver Act 2006”.
Section 2(1): insert in their appropriate alphabetical order:
“KiwiSaver scheme has the same meaning as in section 4(1)
of the KiwiSaver Act 2006
“KiwiSaver trustee means a person who is designated or ap-
pointed as trustee of a KiwiSaver scheme other than a re-
stricted scheme, or the successor of that person
“restricted KiwiSaver scheme and restricted scheme have
the same meaning as in section 4(1) of the KiwiSaver Act
2006”.
Definition of manager in section 5C: repeal and substitute:
“manager,—
“(a) inrelation to a KiwiSaver scheme other than a restricted
scheme, has the same meaning as in section 4(1) of the
KiwiSaver Act 2006; and
“(b) inrelation to any other scheme, means an administration
manager or an investment manager (as those terms are

defined in section 2(1) of the Superannuation Schemes
Act 1989)”.

Section 37AF(1)(d): insert after subparagraph (ii):
“(iia) in the case of an interest in a KiwiSaver scheme
other than a restricted scheme, the KiwiSaver
trustee; and”.

Section 37AK(3): insert after paragraph (f):

“(fa) in the case of an interest in a KiwiSaver scheme other
than a restricted scheme, the KiwiSaver trustee:”.
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Schedule 6 KiwiSaver Amendment Bill

Part 1—continued

Securities Act 1978 (1978 No 103)—continued

Section 37AK(5): insert after paragraph (c):

“(ca) in the case of an interest in a KiwiSaver scheme other
than a restricted scheme, the KiwiSaver trustee:”.

Section 37F(1): insert after paragraph (e):

“(ea) in the case of an interest in a KiwiSaver scheme other
than a restricted scheme, the KiwiSaver trustee:”.

Insert after section 50A:
“S0B Duty of auditor to report to KiwiSaver trustee

“(D)
“2)

“G)

“(4)

“©)

52

This section applies to the auditor of an issuer of interests in a
KiwiSaver scheme other than a restricted scheme.

If the auditor provides the issuer with any report, financial
statement, certificate, or other document required by an Act or
a trust deed relating to the scheme, the auditor must, as soon
as practicable, send a copy to the KiwiSaver trustee.

If, in the performance of the auditor’s duties, the auditor be-
comes aware of a matter that, in the auditor’s opinion, is rele-
vant to the exercise or performance of the powers or duties of
the KiwiSaver trustee, the auditor must, within 7 working days
of becoming aware of the matter, send—

“(a) a written report on the matter to the issuer of interests

in the scheme; and
“(b) acopy of the report to the KiwiSaver trustee.

The auditor must, from time to time, at the request of the Kiwi-

Saver trustee, provide the KiwiSaver trustee with any informa-

tion relating to the issuer—

“(a) that the KiwiSaver trustee requests; and

“(b) that is within the auditor’s knowledge; and

“(c) thatis, in the auditor’s opinion, relevant to the exercise
or performance of the powers or duties of the KiwiSaver
trustee.

This section does not limit the duties or liability of a KiwiSaver
trustee or an issuer of interests in a KiwiSaver scheme other
than a restricted scheme.”
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KiwiSaver Amendment Bill Schedule 6

Part 1—continued
Securities Act 1978 (1978 No 103)—continued

Section 51(8): insert after paragraph (c):
“(ca) inthe case of interests in a KiwiSaver scheme other than
a restricted scheme, the KiwiSaver trustee:”.

Section 53D: insert “KiwiSaver trustee,” after “statutory super-
visor,”.

Section 56(3)(a): insert “KiwiSaver trustee or” after “statutory super-
visor or”.

Section 56(3)(b): insert “KiwiSaver trustee or” after “statutory super-
visor or”.

Section 57(2)(b): insert “KiwiSaver trustee or” after “statutory super-
visor or”.

Superannuation Schemes Act 1989 (1989 No 10)
Section 14(4): repeal.

Taxation (Annual Rates, Trans-Tasman Savings Portability,
KiwiSaver, and Remedial Matters) Act 2010 (2010 No 109)

New clause 4B of Schedule 1 of the KiwiSaver Act 2006 in section
189(1): omit “trustees” and substitute “trustees (in the case of a re-
stricted KiwiSaver scheme) or the manager (in the case of any other
KiwiSaver scheme)”.

New clause 14(1) of Schedule 1 of the KiwiSaver Act 2006 in sec-
tion 189(4): omit “trustees” and substitute “trustees (in the case of
a restricted KiwiSaver scheme) or the manager (in the case of any
other KiwiSaver scheme)”.

New clause 14(2) of Schedule 1 of the KiwiSaver Act 2006 in sec-
tion 189(4): omit “trustees” in the first place where it appears and
substitute “trustees (in the case of a restricted KiwiSaver scheme) or
the manager (in the case of any other KiwiSaver scheme)”.

New clause 14(2) of Schedule 1 of the KiwiSaver Act 2006 in section
189(4): omit “trustees” in the second place where it appears and
substitute “trustees or the manager (as the case may be)”.

New clause 14B(1) of Schedule 1 of the KiwiSaver Act 2006 in sec-
tion 189(5): omit “trustees” and substitute “trustees or the manager
(as the case may be)”.
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Schedule 6 KiwiSaver Amendment Bill

Part 1—continued

Taxation (Annual Rates, Trans-Tasman Savings Portability,
KiwiSaver, and Remedial Matters) Act 2010 (2010 No

109)—continued

New clause 14B(2) of Schedule 1 of the KiwiSaver Act 2006 in sec-
tion 189(5): omit “trustees” in the first place where it appears and
substitute “trustees (in the case of a restricted KiwiSaver scheme) or
the manager (in the case of any other KiwiSaver scheme)”.

New clause 14B(2) of Schedule 1 of the KiwiSaver Act 2006 in sec-
tion 189(5): omit “trustees” in the second place where it appears and
substitute “trustees or the manager (as the case may be)”.

New clause 14B(3) of Schedule 1 of the KiwiSaver Act 2006 in sec-
tion 189(5): omit “trustees” and substitute “trustees or the manager
(as the case may be)”.

New clause 14B(4) of Schedule 1 of the KiwiSaver Act 2006 in sec-

tion 189(5): omit “trustees” in each place where it appears and sub-

stitute in each case “trustees or the manager (as the case may be)”.
New clause 14B(5) of Schedule 1 of the KiwiSaver Act 2006 in sec-

tion 189(5): omit “trustees” and substitute “trustees or the manager
(as the case may be)”.

Part 2
Regulations amended

KiwiSaver Regulations 2006 (SR 2006/358)

Definition of administration manager in regulation 3: revoke.
Regulation 9(2): insert “, the manager,” after “trustees” in each place
where it appears.

Regulation 9(3): omit “administration manager” and substitute

“provider”.

Regulation 9(3): omit “administration manager’s” and substitute
“provider’s”.

Schedule 2: omit “section 9BAA of the Superannuation Schemes Act
1989 (as applied by section 120 of the Act)” and substitute “section
119G of the Act”.

Schedule 2: omit “regulation 7” and substitute “section 123 of the
Act”.
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KiwiSaver Amendment Bill

Part 2—continued
KiwiSaver Regulations 2006 (SR 2006/358)—continued

Schedule 2: omit “in accordance with section 10 of the Superannu-
ation Schemes Act 1989 (as applied by sections 120 and 130 of the
Act)” and substitute “for the purposes of section 129B or 130 of the
Act”.
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