Offshore Renewable Energy Bill

Government Bill
Explanatory note

General policy statement

Renewable energy generated offshore, including from offshore wind farms, could
support New Zealand to meet its long-term energy needs, including the transition to
net-zero carbon emissions by 2050.

The Offshore Renewable Energy Bill (the Bill) establishes a legislative regime to
govern the construction, operation, and decommissioning of offshore renewable
energy developments. The regime aims to fill a gap in the current legislative environ-
ment, which does not provide potential developers with sufficient certainty to invest
in offshore renewable energy projects. The Bill seeks to—

. give greater certainty for developers to invest in offshore renewable energy
developments; and

. allow the selection of offshore renewable energy developments that best meet
New Zealand’s interests; and

. manage the risks to the Crown and the public from offshore renewable energy
developments.

A bespoke legislative regime is considered the most efficient way to achieve these
objectives. The Government has committed to the introduction of this regime as part
of its Electrify NZ work programme, which has the goal of doubling renewable
energy generation by 2050.

Key functions of Bill
The Bill meets the objectives by creating—

. a two-stage permitting regime designed to give potential developers greater
certainty and to enable the selection of developments that best meet New Zea-
land’s interests; and
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. consultation requirements to ensure relevant interests are considered, including
specific requirements for consultation with Maori groups; and

. decommissioning and financial security obligations to ensure the decommis-
sioning of offshore renewable energy infrastructure occurs at the expense of
permit holders and owners of related transmission infrastructure; and

. the ability to have safety zones around offshore renewable energy infrastructure
to protect infrastructure and people; and

. provisions to enable the administration, monitoring, and enforcement of the
regime and associated offences and penalties.

Feasibility and commercial permitting regime

The Bill creates the following 2 classes of permits, which will be awarded by the
Minister for Energy (the Minister):

. a feasibility permit will give the holder the exclusive ability to apply for a
commercial permit in an area, as well as the right to apply for relevant resource
or marine consents in the same area. A feasibility permit will give the holder
certainty that no other offshore renewable energy developers will be approved
to develop the same site while they undertake feasibility studies. Feasibility
permits will be subject to use it or lose it requirements and can be revoked if
certain milestones are not met:

. a commercial permit must be obtained before construction begins. The Minis-
ter may impose conditions on the permit and it provides a mechanism for
imposing, monitoring, and enforcing key obligations on the permit holder for
the operational life of the development.

The Bill provides for permits to be varied, transferred, surrendered, and revoked, and
for a change in significant influence over a permit holder to occur, provided the rele-
vant approvals are obtained.

The Bill does not replace or duplicate existing regulatory requirements. For example,
the consenting requirements under the Resource Management Act 1991 and the
Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012
will still apply.

Assessment of permit applications

The assessment of permit applications is intended to ensure that permits are awarded
to the projects that are likely to deliver benefits for New Zealand and that risks are
identified and managed.

Feasibility permits

Feasibility permits may be awarded following an application round. Proposed proj-
ects must be likely to deliver benefits for New Zealand. Applicants will need to meet
a minimum eligibility threshold and establish that they have the technical and finan-
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cial capability to install, operate, maintain, and decommission the proposed infra-
structure.

In considering feasibility permit applications, the Minister will be required to, among
other things, have regard to—

. any significant risks to national security or public order posed by the applicant;
and

. the impact on Treaty settlements; and

. the applicant’s approach to managing existing rights and interests in the area.

The Minister may launch an application round by giving public notice specifying the
relevant geographic area (or areas) and any limitations that apply.

Where there are competing feasibility permit applications, the Minister may award a
feasibility permit to the application or applicant with the most merit. Where there are
applications for overlapping permit areas, the Minister may also invite 1 or more
applicants to revise their application(s).

Commercial permits

Only the feasibility permit holder may apply for a commercial permit for the permit
area covered by the feasibility permit.

When considering commercial permit applications, the Minister must be satisfied,
among other things, that the applicant—

. has the technical and financial capability to install, operate, maintain, and
decommission the proposed infrastructure, and is ready to carry out the pro-
posed development plan; and

. is highly likely to comply with the requirements of the regime; and

. has, or will be able to, put in place an acceptable financial security arrangement
for decommissioning.

The Minister will also consider whether there are any changes to the proposed devel-
opment that are material to the benefits that were assessed at the feasibility stage and
whether the applicant poses any significant risks to national security or public order.

Consultation requirements to ensure relevant interests are considered

The Bill includes consultation requirements, including requirements relating to con-
sultation with relevant Maori groups.

Applicants for feasibility and commercial permits must consult with relevant Maori
groups ahead of submitting their applications. The Minister must also consult those
Maori groups before granting any permit.

The Minister must give public notice of all feasibility permit applications that are
being considered and provide a reasonable opportunity for any person who wishes to
make a submission on a feasibility permit application to do so. The Minister must
also give public notice after accepting a commercial permit application but (beyond
consultation with specific Maori groups) need not otherwise consult.
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Decommissioning and financial security obligations

The Bill creates obligations on permit holders and owners of related transmission
infrastructure to decommission their offshore renewable energy infrastructure at the
end of its life. The Bill creates a related requirement to put in place and maintain
financial securities, which cover the cost to the Crown of decommissioning the infra-
structure in the event that the person with the obligation to decommission fails to do
SO.

Safety zones to protect infrastructure and people

The Bill will enable safety zones of up to 500 metres to be established around gener-
ation infrastructure and substations, which will prohibit unauthorised people or ves-
sels from entering or undertaking certain activities in the area. Applicants for safety
zones must have consulted Maritime New Zealand and anyone likely to be affected
by the proposed safety zone.

Provisions to enable administration, monitoring, and enforcement of regime
and associated offences and penalties

The Bill enables the administration, monitoring, and enforcement of the regime by the
Ministry of Business, Innovation, and Employment. It also provides for recovery of
the costs of administering the regime through fees and levies.

The Bill provides for enforcement officers and safety zone officers who are empow-
ered to undertake a wide range of compliance and enforcement actions. The Bill
includes a range of offences and penalties for various breaches of the regime. Penal-
ties include fines ranging from $3,000 to $10 million, pecuniary penalties, imprison-
ment for a term not exceeding 2 years, or the revocation of a permit.

Departmental disclosure statement

The Ministry of Business, Innovation, and Employment is required to prepare a dis-
closure statement to assist with the scrutiny of this Bill. The disclosure statement pro-
vides access to information about the policy development of the Bill and identifies
any significant or unusual legislative features of the Bill.

A copy of the statement can be found at http://legislation.govt.nz/disclosure.aspx?
type=bill&subtype=government&year=2024&no=102

Regulatory impact statement

The Ministry of Business, Innovation, and Employment produced a regulatory impact
statement on 16 April 2024 to help inform the main policy decisions taken by the
Government relating to the contents of this Bill.

A copy of this regulatory impact statement can be found at—

. https://www.mbie.govt.nz/dmsdocument/29132-regulatory-impact-statement-
offshore-renewable-energy-regime
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. https://treasury.govt.nz/publications/informationreleases/ris

Clause by clause analysis
Clause 1 is the Title clause.

Clause 2 provides that the Bill commences on the day after Royal assent.

Part 1
Preliminary provisions
Part 1 contains preliminary provisions.

It sets out the purpose of the Bill and defines various key terms used in the Bill,
including several terms involving offshore renewable energy (ORE), such as ORE
development, ORE infrastructure, ORE generation infrastructure activities, and ORE
transmission infrastructure activities.

It also—

. creates obligations on persons exercising functions, duties, and powers under
the Bill to act consistently with Treaty settlements and recognised customary
rights; and

. provides for the Bill to bind the Crown; and

. defines the area that the Bill applies to as New Zealand’s territorial sea and
exclusive economic zone; and

. sets out how the geodetic position (co-ordinates) of any point, line, or area are
described for the purposes of the Bill.

Part 2
Regime for offshore renewable energy permits and infrastructure
protection
In summary, Part 2 deals with—
. the purpose of feasibility permits and commercial permits (subpart 1); and

. the granting of permits (subparts 2 and 3); and

. various matters relating to the life of those permits (subpart 4); and
. the ability to create safety zones around relevant ORE infrastructure (subpart
5).

Part 2 creates a permitting regime to enable the 2 kinds of permits to be awarded,
namely, feasibility permits, followed by commercial permits. The permitting regime
does not supersede or replace any other legislative requirement, including require-
ments under the Resource Management Act 1991 (the RMA) and the Exclusive Eco-
nomic Zone and Continental Shelf (Environmental Effects) Act 2012 (the EEZA), for
a person to obtain a resource consent or marine consent (or both) for relevant ORE-
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related activities. This means a person wishing to construct and operate ORE infra-
structure must obtain a feasibility permit, a commercial permit, and all other neces-
sary consents and regulatory approvals.

Subpart 1—Preliminary provisions

This subpart provides an outline of Part 2. It describes the purpose of feasibility per-
mits and commercial permits and establishes the core prohibition on undertaking
ORE generation infrastructure activities under a resource consent or marine consent
without a commercial permit.

Subpart 2—Feasibility permits

Subpart 2 provides for the granting of feasibility permits. A feasibility permit enables
the holder to—

. apply for a resource consent or marine consent (or both) under the RMA and
EEZA for ORE generation infrastructure activities in the permit area (or part of
the permit area); and

. have an exclusive right to apply for a commercial permit in the permit area (or
part of the permit area) if the permit holder chooses to do so.

A feasibility permit gives the holder certainty that no other ORE developers will be
awarded a feasibility permit or consents for the construction and operation of ORE
infrastructure for the same area while their permit is valid, but does not prevent other
non-ORE-related authorised activities from being undertaken within the relevant per-
mit area.

Subpart 2 contains provisions relating to—

. the launch of a publicly notified application round for feasibility permits; and
. the requirements and criteria for applications; and
. how the Minister will determine applications, including mandatory consider-

ations for those decisions relating to matters such as the nature of the develop-
ment and the suitability of the permit holder; and

. the contents, duration, and conditions of feasibility permits.

Subpart 3—Commercial permits

Subpart 3 provides for the granting of commercial permits. A commercial permit ena-
bles the permit holder to exercise or give effect to their resource or marine consent to
undertake ORE generation infrastructure activities as authorised by those consents.

Subpart 3 contains similar procedural and administrative provisions in relation to
applications for commercial permits as subpart 2 contains in relation to feasibility
permits.
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Subpart 4—Provisions relating to both feasibility permits and
commercial permits

Subpart 4 covers matters relating to the life of both feasibility permits and commer-
cial permits. These include—

. requirements that apply to every permit holder; and

. a permit holder’s obligation to comply with permit conditions at all times; and

. permit variations (including changes to a permit area, duration, and condi-
tions); and

. transfers of permits and changes in significant influence over a permit holder;
and

. revocation and surrender of permits.

Subpart 5—Protection of infrastructure

Subpart 5 provides the Minister with a power to declare a safety zone in relation to an
ORE development by issuing a notice. The notices will be secondary legislation, must
be presented to the House of Representatives, and will be disallowable.

A safety zone is an area around ORE generation infrastructure or an ORE substation
in which prohibitions or restrictions on access and activity apply in order to protect
that infrastructure and activities occurring there. This subpart sets out the type of
restrictions that may be declared, eligibility criteria for applications for safety zones,
and the process for granting an application.

Part 3
Decommissioning of ORE infrastructure

Subpart 1—Preliminary provisions

This subpart provides an outline of Part 3. Part 3 imposes dual obligations on com-
mercial permit holders to decommission ORE generation infrastructure and to put in
place and maintain financial security that is sufficient to cover the estimated cost to
the Crown of decommissioning the infrastructure in the event that the permit holder
(or another person obliged to decommission the infrastructure) is unable to do so.

Subpart 2—Decommissioning obligation

Subpart 2 sets out the details of the decommissioning obligation. A person who holds
a commercial permit has an obligation to decommission all of the ORE generation
infrastructure that is attributable to the ORE infrastructure generation activities under
the permit. Unless otherwise required, decommissioning will generally involve
removing the infrastructure and restoring the site of the infrastructure. The obligation
must be completed before the commercial permit has expired or is surrendered (or at
an earlier time required by regulations made under the Bill). A person who owns
ORE transmission infrastructure connected with an ORE development has a similar
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obligation. In the case of a permit transfer, there will be a limited trailing liability on
former permit holders that continues until the Minister is satisfied the new permit
holder’s financial security has accrued to the total amount required, or the Minister
agrees before this point to release former permit holders from the obligation (see
clause 72).

This subpart also includes requirements for persons who have decommissioning obli-
gations to submit a decommissioning proposal to the Minister when applying for a
commercial permit, and sets out information that must be included in the proposal.
Those persons must also submit to the Minister cost estimates for all anticipated
decommissioning work, completion reports when the decommissioning work has
occurred, and information to enable the Minister to monitor the persons’ financial
positions.

Subpart 3—Obligation to provide Crown with financial security

This subpart provides for an obligation on persons who have an obligation to decom-
mission to put in place and maintain financial security for the performance of the
decommissioning obligation. That financial security will be available to the Crown in
the event the permit holder fails to decommission. Those persons must put in place
and maintain an acceptable financial security arrangement. These obligations may
continue after the permit is no longer current or the person ceases to be the commer-
cial permit holder or an ORE transmission infrastructure owner. A person’s financial
security obligation ceases when the person’s decommissioning obligation ceases
(unless released earlier by the Minister).

This subpart also sets out the process for reaching an acceptable financial security
arrangement and for how it may be altered. It also provides for financial assessments
of the obliged person.

Subpart 4—Miscellaneous provisions about decommissioning

Subpart 4 includes provisions relating to decommissioning of ORE transmission
infrastructure, the continued application of relevant obligations under other enact-
ments, and joint and several liability.

Part 4
Administration and enforcement

Subpart —Administration

Subpart 1 provides for various elements of the administration of the regime. It
includes provisions relating to—

. certain functions of the chief executive, and the Minister’s power to delegate
functions, duties, or powers to the chief executive; and
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the role and powers of enforcement officers, who are employees of a govern-
ment department, Crown entity, or local authority who are appointed by the
chief executive to carry out enforcement functions under the Bill; and

the role of safety zone officers, who include constables and those in charge of a
New Zealand Defence Force ship, and the powers of those officers, which
relate to enforcing restrictions applying in safety zones; and

the requirement for the chief executive to maintain a register of permits; and
record-keeping requirements for permit holders; and

provisions about the use, disclosure, publication, and sharing of information
related to the regime; and

general provisions applying to any application under the Bill; and

the service of documents.

Subpart 2—Enforcement

Subpart 2 provides for various compliance and enforcement mechanisms. These
include compliance notices, enforceable undertakings, and civil pecuniary penalties.

This subpart also sets out criminal offences that apply under the Bill, including for—

giving effect to a resource or marine consent by undertaking ORE generation
infrastructure activities without a commercial permit; and

a person making a change in who has a significant influence over a permit
holder without the Minister’s approval; and

a person failing to notify the Minister of a change in circumstance or a person’s
significant influence over a permit holder; and

a person entering a safety zone or carrying out an activity in a safety zone in
contravention of the restrictions declared in relation to the safety zone; and

knowingly failing to meet a decommissioning obligation or a financial security
obligation.

Subpart 3—Appeals and regulations

Subpart 3 provides a right of appeal to the High Court on a question of law against
certain decisions under the Bill.

This subpart also provides for regulations to be made for the purposes of the Bill,
including—

providing for anything that the Bill says must or may be provided for by regu-
lations made under the Bill:

prescribing matters relating to the granting of permits (such as, requirements
for permits, matters for the Minister or chief executive to have regard to, per-
sons to be consulted, and conditions for permits):
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. prescribing the manner in which things may be done (such as, the manner and
form of doing things, information that must be provided in connection with
doing things, and fees that must be paid in connection with doing things):

. prescribing information that must be included or provided for the purposes of
the Bill:
. imposing a levy on permit holders and ORE transmission infrastructure owners

for the purpose of recovering all or part of the reasonable direct and indirect
costs of administering the Bill:

. prescribing matters relating to levies (such as, specifying permit holders or
ORE transmission infrastructure owners, or classes of them, who are liable to
pay a levy, specifying the amount or method of calculation of a levy, and speci-
fying how and when a levy is to be paid):

. requiring payment of fees in connection with an application or request under
the Bill:
. prescribing matters relating to fees (such as the amount or manner of ascertain-

ing the amount of fees).

The Minister must not recommend that regulations for the purpose of prescribing
matters relating to the granting of permits be made unless the Minister has consulted
persons the Minister considers likely to be significantly affected by the regulations
and the Minister is satisfied the regulations are necessary or desirable.

The regulations are secondary legislation and will be published on the legislation
website, presented to the House of Representatives, and disallowable.

Part 5
Amendments to other Acts
Part 5 includes subparts amending the EEZA and RMA.

The EEZA and RMA are amended to require applicants for resource or marine con-
sents related to ORE generation infrastructure activities to hold a current feasibility
permit or commercial permit for the relevant area. The amendments also provide for
the automatic cancellation of a consent if and when the holder of the consent ceases
to be the permit holder of a current commercial permit by reason of the expiry or
revocation or surrender in full of the commercial permit.

Further amendments to the EEZA require that if an application for a marine consent
under that Act relates to an activity to decommission ORE infrastructure, the applica-
tion must include a decommissioning plan that has been accepted by the Environmen-
tal Protection Authority. The amendments set out what must be included in the
decommissioning plan, how the plan will be assessed, how plans may be amended,
and public consultation requirements.
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The Parliament of New Zealand enacts as follows:

1

Title
This Act is the Offshore Renewable Energy Act 2024.

Commencement

This Act comes into force on the day after Royal assent.

Part 1
Preliminary provisions

Purpose
The purpose of this Act is to—
(a)  give greater certainty for developers to invest in ORE developments; and

(b) allow the selection of ORE developments that best meet New Zealand’s
national interests; and

(c)  manage the risks to the Crown and the public from ORE developments.

Interpretation
In this Act, unless the context otherwise requires,—

acceptable financial security arrangement means a financial security
arrangement that the Minister is satisfied operates in an acceptable way, and
provides an acceptable level of security to the Crown, in accordance with sub-
part 3 of Part 3

application round means an application round for feasibility permits of which
public notice has been given under subpart 2 of Part 2

cable has the meaning set out in section 2 of the Submarine Cables and Pipe-
lines Protection Act 1996

change in significant influence has the meaning set out in section 44
chief executive means the chief executive of the Ministry

commercial permit means a permit granted under subpart 3 of Part 2
compliance notice means a notice issued under section 128(2)

compliance period means the period stated in the compliance notice under
section 129

consent authority has the meaning set out in section 2(1) of the Resource
Management Act 1991

current, in relation to a permit and a permit area or a part of a permit area,
means that the permit applies to that area or part and has not expired, or been
surrendered or revoked, in respect of that area or part, as the case may be

10

15

20

25

30



Part 1 cl4 Offshore Renewable Energy Bill

10

customary marine title area means a customary marine title area as defined
in—

(a)  section 9(1) of the Marine and Coastal Area (Takutai Moana) Act 2011;
or

(b)  section 9 of the Nga Rohe Moana o Nga Hapti o Ngati Porou Act 2019
customary marine title group means—

(a)  a customary marine title group as defined in section 9(1) of the Marine
and Coastal Area (Takutai Moana) Act 2011; or

(b)  a customary marine title hapii as defined in section 9 of the Nga Rohe
Moana o Nga Hapii o Ngati Porou Act 2019

decommissioning has the meaning set out in section 73 and decommission
has a corresponding meaning

decommissioning obligation means the obligation in subpart 2 of Part 3 to
carry out, and meet the costs of, decommissioning any infrastructure

decommissioning proposal means a proposal that complies with subpart 2
of Part 3

development plan means a programme of work—

(a) that, in the case of a permit application, is proposed to be undertaken by
the applicant for the permit; and

(b) that, in the case of a permit, is required to be undertaken by the permit
holder in accordance with the permit

end date or permit end date means the last day on which a permit is current

enforcement officer means an officer appointed by the chief executive under
section 101 who may perform or exercise the functions, duties, and powers
of an enforcement officer as set out in subpart 1 of Part 4

evidential material has the meaning set out in section 3(1) of the Search and
Surveillance Act 2012

exclusive economic zone means New Zealand’s exclusive economic zone as
defined in section 9 of the Territorial Sea, Contiguous Zone, and Exclusive
Economic Zone Act 1977

feasibility permit means a permit granted under subpart 2 of Part 2

financial security arrangement means 1 or more financial securities that
secure the performance of a person’s decommissioning obligation and may—

(a) include financial securities of the same kind or different kinds:
(b) relate to 1 or more permits:
(c)  be held by the permit holder or other persons:

(d) include any other matters relating to the securities that comprise the
arrangement or how the arrangement must operate
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financial security obligation means the obligation to provide security to the
Crown in subpart 3 of Part 3

foreign ship has the meaning set out in section 2(1) of the Maritime Transport
Act 1994

issuing officer has the meaning set out in section 3(1) of the Search and Sur-
veillance Act 2012

marine consent has the meaning set out in section 4(1) of the Exclusive Eco-
nomic Zone and Continental Shelf (Environmental Effects) Act 2012

marine consent authority has the meaning set out in section 4(1) of the
Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act
2012

master has the meaning set out in section 2(1) of the Maritime Transport Act
1994

minimum eligibility criteria,—

(a) inrespect of a feasibility permit, means the eligibility criteria in section
15; and

(b) in respect of a commercial permit, means the eligibility criteria in sec-
tion 25

official geodetic datum means the New Zealand Geodetic Datum 2000
(NZGD2000) as defined in LINZS25000: Standard for New Zealand Geodetic
Datum 2000

ORE means offshore renewable energy
ORE development or development—
(a) means—

(i)  the ORE generation infrastructure that is, or is proposed to be,
constructed, installed, operated, maintained, or decommissioned
under a permit; and

(i1)) the ORE generation infrastructure activities that are, or are pro-
posed to be, carried out under a permit in the permit area by or on
behalf of the permit holder; and

(b) includes the ORE transmission infrastructure that is connected to that
ORE generation infrastructure and the related ORE transmission infra-
structure activities

ORE feasibility activities means activities that are for the purpose of assessing
the feasibility of ORE infrastructure activities

ORE generation infrastructure—
(a) means any infrastructure, structure, or installation—

(i)  thatis built or used (or is proposed to be built or used) in the terri-
torial sea or exclusive economic zone for the purpose of generat-
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ing energy from a renewable energy resource in that sea or zone;
and

(i1)  that is (or is proposed to be) for commercial use (in accordance
with a meaning of commercial use prescribed in the regulations (if
any)); but

(b)  does not include ORE transmission infrastructure
ORE generation infrastructure activities—
(a) means—

(i)  the construction, installation, operation, maintenance, or decom-
missioning of ORE generation infrastructure; and

(i1)  all related or supporting activities related to those activities; but
(b)  does not include ORE transmission infrastructure activities or ORE fea-
sibility activities
ORE infrastructure means ORE generation infrastructure and ORE transmis-
sion infrastructure

ORE infrastructure activities means ORE generation infrastructure activities
and ORE transmission infrastructure activities

ORE substation means a structure connected to ORE generation infrastructure
that is built or used for the purpose of storing, transmitting, transforming, or
conveying energy from or through the territorial sea or exclusive economic
zone

ORE transmission infrastructure—

(@) means any infrastructure, structure, or installation (including a cable,
pipeline, or ORE substation) that—

(i)  1is built or used (or is proposed to be built or used) for the purpose
of storing, transmitting, transforming, or conveying energy from
or though the territorial sea or exclusive economic zone; and

(i1)  is (or is proposed to be) for commercial use (in accordance with a
meaning of commercial use prescribed in the regulations (if any));
and

(iii)  is (or is proposed to be) connected to ORE generation infrastruc-
ture; but

(b)  does not include—
(i)  ORE generation infrastructure; and

(i1)  electricity lines services within the meaning of section 54C(1) of
the Commerce Act 1986

ORE transmission infrastructure activities means the construction, installa-
tion, operation, maintenance, or decommissioning of ORE transmission infra-
structure
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owner, in relation to ORE transmission infrastructure, means the person or per-
sons who own that infrastructure (which must be determined in accordance
with the regulations (if any))

pecuniary penalty means a penalty imposed under section 158
pecuniary penalty order means an order made under section 158
permit means a feasibility permit or a commercial permit, as the case may be

permit application means an application for a feasibility permit or a commer-
cial permit, as the case may be

permit area means the area of the exclusive economic zone or the territorial
sea (or both) to which a permit application or a permit applies

permit holder means the holder of a feasibility permit or a commercial permit,
as the case may be

person who has a decommissioning obligation, in respect of any ORE infra-
structure, means a person required by section 70 or 71 to carry out, and meet
the costs of, the decommissioning of that infrastructure

pipeline has the meaning set out in section 2 of the Submarine Cables and
Pipelines Protection Act 1996

post-settlement governance entity—

(a) means a body corporate or the trustees of a trust established, for the pur-
pose of receiving redress in the Treaty settlement of a claimant group,—

(i) by that group; or
(1)) by or under an enactment or order of a court; and
(b) includes—

(i)  an entity established to represent a collective or combination of
claimant groups; and

(1) an entity controlled by an entity referred to in paragraph (a);
and

(iii)) an entity controlled by a hapt to which redress has been transfer-
red by an entity referred to in paragraph (a)

protected customary rights area means—

(a) a protected customary rights area as defined in section 9(1) of the Mar-
ine and Coastal Area (Takutai Moana) Act 2011; or

(b) an area in which a protected customary activity, as defined in section 9
of the Nga Rohe Moana o Nga Hapii o Ngati Porou Act 2019, is recog-
nised under that Act

protected customary rights group means—

(a) aprotected customary rights group as defined in section 9(1) of the Mar-
ine and Coastal Area (Takutai Moana) Act 2011; or

13

10

15

20

25

30

35



Part 1 cl4 Offshore Renewable Energy Bill

14

(b) a protected customary activity hapt as defined in section 9 of the Nga
Rohe Moana o Nga Hapii o Ngati Porou Act 2019

register means the register of permits maintained under section 113
regulations means regulations made under this Act

renewable energy resource means any one of the following resources from
which energy may be obtained:

(a) wind:

(b) waves:

(c) tides:

(d)  ocean currents:

(e)  light or heat from the sun:

(f) rain:

(g) geothermal heat:

(h)  aresource prescribed by the regulations

resource consent has the meaning set out in section 87 of the Resource Man-
agement Act 1991 and includes all conditions to which the consent is subject
under that Act

safety zone means an area declared as a safety zone by the Minister in accord-
ance with section 63

safety zone officer means a person specified in section 109 who may exer-
cise the powers of a safety zone officer as set out in section 110

ship has the meaning set out in section 2(1) of the Maritime Transport Act
1994

start date or permit start date means the first day on which a permit is cur-
rent

territorial sea means the territorial sea of New Zealand as defined in section 3
of the Territorial Sea, Contiguous Zone, and Exclusive Economic Zone Act
1977

Treaty settlement means—

(a)  a Treaty settlement Act; or

(b)  a Treaty settlement deed

Treaty settlement Act means—

(a) an Act listed in Schedule 3 of the Treaty of Waitangi Act 1975; or

(b) any other Act that provides redress for Treaty of Waitangi claims,
including Acts that provide collective redress or participation arrange-
ments for claimant groups whose claims are, or are to be, settled by
another Act, including—

(1)  the Maori Commercial Aquaculture Claims Settlement Act 2004:
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(i1)) the Nga Mana Whenua o Tamaki Makaurau Collective Redress
Act 2014:

(ii1)) the Nga Wai o Maniapoto (Waipa River) Act 2012:

(iv)  the Ngati Tuwharetoa, Raukawa, and Te Arawa River Iwi Waikato
River Act 2010:

(v)  the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992
and secondary legislation that gives effect to section 10 of that Act

Treaty settlement deed—
(a) means a deed or other agreement that—

(1)  has been signed by or on behalf of a Minister of the Crown and
representatives of a group of Maori; and

(i)  is in settlement of the claims of that group or in express anticipa-
tion, or on account, of that settlement; and

(b)  to avoid doubt, includes a deed or other agreement of the kind described
in paragraph (a) that relates to the claims of a collective or combin-
ation of Maori groups; but

(c)  does not include an agreement in principle or any document that is pre-
liminary to a signed and ratified deed

Treaty settlement entity means any of the following:
(a)  apost-settlement governance entity:

(b)  a board, trust, committee, authority, or other body, incorporated or unin-
corporated, that is recognised in or established under any Treaty settle-
ment Act:

(c) an entity or a person that is authorised by a Treaty settlement Act to act
for a natural feature with legal personhood:

(d) Te Ohu Kai Moana or a mandated iwi organisation (as those terms are
defined in section 5(1) of the Maori Fisheries Act 2004):

(e) an iwi aquaculture organisation (as defined in section 4 of the Maori
Commercial Aquaculture Claims Settlement Act 2004).

Transitional, savings, and related provisions

The transitional, savings, and related provisions (if any) set out in Schedule 1
have effect according to their terms.

Obligation relating to Treaty settlements and recognised customary rights

All persons performing and exercising functions, duties, and powers under this
Act must act in a manner that is consistent with—

(a)  the obligations arising under existing Treaty settlements; and

(b)  customary rights recognised under—
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3)

(i)  the Marine and Coastal Area (Takutai Moana) Act 2011:
(i1))  the Nga Rohe Moana o Nga Hapt o Ngati Porou Act 2019.

To avoid doubt, subsection (1) does not apply to a court or a person exercis-
ing a judicial power or performing a judicial function or duty.

In this section, existing Treaty settlements means Treaty settlements that exist
at the time the relevant function, duty, or power is performed or exercised
(rather than only those that exist at the commencement of this Act).

Act binds the Crown
This Act binds the Crown.

Area of application
This Act applies to ORE developments in—
(a) the territorial sea; and

(b)  the exclusive economic zone.

Describing geodetic position

For the purposes of this Act, a permit area, safety zone, or other relevant point,
line, or area must be described—

(a)  using geographical co-ordinates in accordance with the official geodetic
datum; or

(b)  in accordance with any requirements prescribed by the regulations.

Part 2

Regime for offshore renewable energy permits and infrastructure

10
(1)

2
3)

“)

1
(D

16

protection

Subpart 1—Preliminary provisions

Outline of this Part

Subparts 2 and 3 provide for the granting of feasibility permits and commer-
cial permits in respect of ORE developments.

Subpart 4 provides for various matters relating to those permits.

Subpart 5 provides a system to enable the protection of ORE infrastructure in
those developments.

This Part does not limit requirements under other Acts (including under the
Resource Management Act 1991, the Exclusive Economic Zone and Continen-
tal Shelf (Environmental Effects) Act 2012, or a Treaty settlement Act).

Purpose of feasibility permits and commercial permits

The purpose of a feasibility permit is to provide for the permit holder to—
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2

(a) assess the feasibility of an ORE development that the permit holder pro-
poses to carry out in the permit area; and

(b)  have an exclusive ability to apply for a commercial permit in relation to
that proposed development in the permit area if the permit holder choo-
ses to do so.

Guidance note
A person must have a feasibility permit before they can apply for—

. a resource consent for ORE generation infrastructure activities (see section
88AA of the Resource Management Act 1991):

. a marine consent for ORE generation infrastructure activities (see section
38A of the Exclusive Economic Zone and Continental Shelf (Environmental
Effects) Act 2012):

. a commercial permit (see section 25(b)).

The purpose of a commercial permit is to enable the permit holder to give
effect to a resource consent or marine consent that authorises ORE generation
infrastructure activities.

Prohibition on undertaking ORE generation infrastructure activities
unless person is holder of commercial permit

A person must not give effect to a resource consent or marine consent by
undertaking any ORE generation infrastructure activities in respect of a pro-
posed ORE development unless they are a commercial permit holder in respect
of the development.

Guidance note

See section 144, which provides that a person who is not a commercial permit
holder commits an offence against this Act if they contravene this section.

See also section 38B of the Exclusive Economic Zone and Continental Shelf
(Environmental Effects) Act 2012 and section 88AB of the Resource Management
Act 1991, which provide that consents are automatically cancelled if the commer-
cial permit expires or is revoked or surrendered in full.

Subpart 2—Feasibility permits

Application round for feasibility permits

An application for a feasibility permit may be made only during an application
round.

The Minister may launch an application round by giving public notice that spe-
cifies—

(a)  the geographic area or areas in respect of which applications are invited
(which may be in the territorial sea and the exclusive economic zone
around the whole of New Zealand); and
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(b) if applicable, any limitations to which applications are subject (for
example, as to the type of technology and generation capacity).

The public notice, or any guidance issued by the Minister, may specify any
terms of the application round, including—

(a) how applications may be made:

(b)  how public notice will be given, and consultation will be carried out,
under section 17:

(c)  how applications will be considered under sections 18 to 20.

The public notice must specify any matters prescribed by the regulations and
must be given in accordance with any requirements under the regulations.

The Minister may amend or revoke the notice, or any guidance, before the time
by which applications must be received expires.

Pre-application consultation requirements for feasibility permit
applications

The person who intends to make an application for a feasibility permit must
consult the following groups before making the application:

(a) any relevant iwi authorities, hapii, and Treaty settlement entities, includ-
ing—
(i)  iwi authorities and groups that represent hapi that are parties to
relevant Mana Whakahono a Rohe or joint management agree-
ments; and

(1) the tangata whenua of any area within the permit area that is a
taiapure-local fishery, a mataitai reserve, or an area that is subject
to bylaws made under Part 9 of the Fisheries Act 1996; and

(b) any relevant protected customary rights groups, customary marine title
groups, and applicant groups with applications for customary marine
title under the Marine and Coastal Area (Takutai Moana) Act 2011; and

(c)  nga hapii o Ngati Porou, if the permit area is within or adjacent to, or the
development would directly affect, nga rohe moana o nga hapt o Ngati
Porou.

An applicant must include in their application a record of the consultation and
a statement explaining how it has informed the proposed development.

Minimum eligibility criteria for applicants for feasibility permits

A person is eligible to apply to the Minister for a feasibility permit during an
application round if—

(a) the person has undertaken the consultation required by section 14
(which relates to consultation with Maori groups); and
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(b)  the person is a single entity that is either a body corporate that is incorp-
orated in New Zealand or an overseas company that is registered under
Part 18 of the Companies Act 1993; and

(c) the person is not an applicant for another permit for the same type of
technology in respect of the same region (where region has the same
meaning as in section 2(1) of the Local Government Act 1974 and
includes the adjacent area of the exclusive economic zone).

Guidance note
See section 121 (which relates to rejection of non-complying applications).

Requirements for applications for feasibility permits
Every application for a feasibility permit must—
(a)  be in respect of a permit area—

(i)  that is wholly within the geographic area to which the application
round applies; and

(i1) that is a reasonable size for the proposed ORE generation infra-
structure; and

(b)  contain, or be accompanied by, the information required by the terms of
the application round as specified in section 13(3); and

(c) include a development plan, which must contain the relevant information
prescribed in the regulations to enable the application to be considered
and measurable permit conditions to be applied; and

(d)  otherwise be made in the manner prescribed by the regulations.

Minister’s process before feasibility permits can be granted

Before granting any application for a feasibility permit in an application round,
the Minister must—

(a)  give public notice of a summary of the proposed developments being
considered, including the permit areas to which those applications relate;
and

(b) allow any person who wishes to make a submission about a proposed
development a reasonable opportunity to do so; and

(c)  consult the persons referred to in section 14 (which relates to consult-
ation with Maori groups).

Determining applications for feasibility permits

The Minister may—

(a)  grant an application for a feasibility permit, in whole or in part, and issue
a permit; or

(b)  reject the application.
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The Minister may reject an application if the Minister considers that the grant
of a permit would or could pose a significant risk to national security or public
order and that risk cannot be adequately avoided, mitigated, or managed.

This section does not limit the grounds on which the Minister may reject an
application.

This section is subject to sections 17 and 19.

Mandatory considerations for granting application for feasibility permits

The Minister may grant an application for a feasibility permit if the Minister is
satisfied that—

Development requirements

(a)  the proposed development is likely to deliver benefits for New Zealand;
and

(b)  no other feasibility permit or commercial permit is current in respect of
the proposed permit area; and

(c)  the proposed development plan is consistent with the purpose of the pro-
posed permit, the purpose of this Act, and good industry practice in
respect of the proposed ORE generation activities; and

Permit holder suitability requirements

(d)  the applicant has, or is likely to have, the technical and financial capabil-
ity to install, operate, maintain, and decommission the proposed ORE
generation infrastructure; and

(e) the applicant is highly likely to comply, on an ongoing basis, with the
requirements under this Act and the regulations.

In determining an application, the Minister must have regard to the following
additional considerations:

(a)  whether the applicant poses any significant risks to national security or
public order; and

(b) the applicant’s compliance record in New Zealand and internationally;
and

(c)  the applicant’s consultation with the persons referred to in section 14
(which relates to consultation with Maori groups); and

(d) the impact of granting the permit on Treaty settlements, protected cus-
tomary rights areas, and any other Maori groups with relevant interests;
and

(e) the applicant’s approach to identifying, engaging with, and managing
existing rights and interests in the proposed permit area; and

(f)  any submissions made in relation to the application; and

(g) any other considerations that are prescribed by the regulations or speci-
fied in the terms of the application round.
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Position if 2 or more competing applications

If there are competing applications in an application round in respect of which
the Minister may grant a feasibility permit, the Minister may do either or both
of the following:

(a) grant 1 or more permits on the basis of which applications have the most
merit and which applicants are most suitable to hold a permit:

(b)  if there are 2 or more applications in an application round that relate to
the same permit area, invite any of the applicants to revise their applica-
tion to the extent needed to resolve the competition for the same permit
area (subject to section 16(a)).

The Minister must determine an application—

(a)  in accordance with the ranking, priorities, or weighting of factors that
are contained in the regulations or the terms of the application round as
specified under section 13(3); and

(b)  in the manner, and within any time frame, prescribed by the regulations
or those terms.

What feasibility permits must specify
A feasibility permit must specify all of the following:
(a)  the name of the permit holder:

(b)  the proposed amount of power to be generated under a commercial per-
mit, if granted:

(c) the permit area:
(d) the start date and end date of the permit:
(e)  the conditions of the permit:

(f)  any other matters prescribed by the regulations.

Duration of feasibility permits
A feasibility permit has a duration of 7 years starting on the start date.
However,—

(a) see section 39 for the power of the Minister to extend the duration of a
feasibility permit; and

(b)  a feasibility permit that is the subject of an application for a commercial
permit continues in force until the Minister determines the application;
and

(c) if a commercial permit is granted in relation to a feasibility permit, then
the feasibility permit ends and the start date of the commercial permit is
the day after the end date of the feasibility permit.
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Minister may impose conditions of feasibility permits

The Minister may impose any conditions of a feasibility permit that the Minis-
ter considers are appropriate to give effect to the purpose of this Act or to
enable effective administration of this Act.

Subpart 3—Commercial permits

Pre-application consultation requirements for commercial permit
applications

The person who intends to make an application for a commercial permit must
consult the following groups before making the application:

(a) any relevant iwi authorities, hapii, and Treaty settlement entities, includ-
ing—
(1)  1wi authorities and groups that represent hapi that are parties to
relevant Mana Whakahono a Rohe or joint management agree-
ments; and

(i1)) the tangata whenua of any area within the permit area that is a
taiapure-local fishery, a mataitai reserve, or an area that is subject
to bylaws made under Part 9 of the Fisheries Act 1996; and

(b) any relevant protected customary rights groups, customary marine title
groups, and applicant groups with applications for customary marine
title under the Marine and Coastal Area (Takutai Moana) Act 2011; and

(c)  nga hapii o Ngati Porou, if the permit area is within or adjacent to, or the
development would directly affect, nga rohe moana o nga hapti o Ngati
Porou.

An applicant must include in their application a record of the consultation and
a statement explaining how it has informed the proposed development.

Minimum eligibility criteria for applicants for commercial permits
A person is eligible to apply to the Minister for a commercial permit if—

(a) the person has undertaken consultation as required by section 24
(which relates to consultation with Maori groups); and

(b)  the person is the permit holder of a current feasibility permit that applies
in respect of the whole permit area for which the commercial permit
application is made.

Guidance note
See section 121 (which relates to rejection of non-complying applications).

Requirements for applications for commercial permits

Every application for a commercial permit must—
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(a) be in respect of a permit area that is a reasonable size for the proposed
development; and

(b) include a development plan, which must contain the relevant information
prescribed in the regulations to enable the application to be considered
and measurable permit conditions to be applied; and

(c) include a decommissioning proposal and a decommissioning cost esti-
mate in respect of the ORE generation infrastructure that will be attribut-
able to ORE generation infrastructure activities under the permit (see
subpart 2 of Part 3); and

(d) include proposals for a financial security arrangement (see subpart 3 of
Part 3); and

(e)  contain, or be accompanied by, any information prescribed by the regu-
lations; and

(f)  otherwise be made in the manner prescribed by the regulations.

Minister’s process before commercial permits can be granted
After accepting an application for a commercial permit, the Minister must—

(a)  consult the persons referred to in section 24 (which relates to consult-
ation with Maori groups); and

(b)  give public notice of the application.

The Minister may, but need not otherwise, consult before granting a commer-
cial permit.

Determining applications for commercial permits

The Minister may—

(a) grant an application for a commercial permit, in whole or in part, and
issue a permit; or

(b)  reject the application.

The Minister may reject an application if the Minister considers that the grant
of a permit would or could pose a significant risk to national security or public
order and that risk cannot be adequately avoided, mitigated, or managed.

This section does not limit the grounds on which the Minister may reject an
application.

This section is subject to section 27 and 29.

Mandatory considerations for granting application for commercial permit

The Minister may grant an application for a commercial permit if the Minister
is satisfied that—
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Development requirements

the proposed development plan is consistent with the purpose of the pro-
posed permit, the purpose of this Act, and good industry practice in
respect of the proposed ORE generation infrastructure activities; and

Permit holder suitability considerations

the applicant has the technical and financial capability to install, operate,
maintain, and decommission the proposed ORE generation infrastruc-
ture; and

the applicant is ready to carry out the proposed development plan; and

the applicant has complied with the requirements under this Act and the
regulations and the conditions of their feasibility permit; and

the applicant is highly likely to comply, on an ongoing basis, with—

(i)  their decommissioning obligation and financial security obliga-
tion; and

(i)  the other requirements under this Act and the regulations; and

the applicant has, or will be able to, put in place an acceptable financial
security arrangement that complies with subpart 3 of Part 3.

In determining an application, the Minister must have regard to the following
additional considerations:

(a)

(b)

(c)

(d)

(e)

Development requirements

whether there are changes to the proposed development that are material
to the benefits that were assessed as part of the applicant’s feasibility
permit application; and

Permit holder suitability considerations

whether the applicant poses any significant risks to national security or
public order; and

Other considerations

the applicant’s consultation with the persons referred to in section 24
(which relates to consultation with Maori groups); and

the impact of granting the permit on Treaty settlements, protected cus-
tomary rights areas, and any other Maori groups with relevant interests;
and

any other considerations that are prescribed by the regulations.

What commercial permits must specify

A commercial permit must specify all of the following:

(a)
(b)

the name of the permit holder:

the proposed development to which the permit applies:
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(c)  the permit area:
(d) the start date and end date of the permit:
(e) the conditions of the permit:

(f)  any other matters prescribed by the regulations.

Duration of commercial permits
A commercial permit has a duration of 40 years starting on the start date.

However, see section 40 for the power of the Minister to extend the duration
of a commercial permit.

Minister may impose conditions of commercial permits

The Minister may impose any conditions of a commercial permit that the Min-
ister considers are appropriate to give effect to the purpose of this Act or enable
the effective administration of this Act.

Subpart 4—Provisions relating to both feasibility permits and
commercial permits

Requirements of permit holders

Requirements of permit holders
Every permit holder, whether or not it is stated in their permit, must—
Feasibility permits

(a) commence ORE feasibility activities within 12 months of the permit’s
start date; and

(b) disclose the data that is obtained from their ORE feasibility activities to
the chief executive by the end date of their feasibility permit; and

Commercial permits

(c)  inform the chief executive within 30 working days of entering into any
contract with another person to build or operate any ORE transmission
infrastructure or to transfer ownership of any ORE transmission infra-
structure, including details about the proposed transfer, transferee, and
any other information the chief executive may require; and

(d)  not transfer ownership of any ORE transmission infrastructure otherwise
than to a single entity that is either a body corporate that is incorporated
in New Zealand or an overseas company that is registered under Part 18
of the Companies Act 1993; and

All permits

(e) comply with any milestones in the applicable development plan, unless
compliance should reasonably be excused; and

(f)  pay any fees or levies prescribed by the regulations; and
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(g) provide reports or any information requested by the Minister, the chief
executive, or an enforcement officer; and

(h) provide to the chief executive a copy of any application for a marine
consent or a resource consent for ORE infrastructure activities in respect
of the development, as soon as reasonably practicable after lodging the
application.

Permit holder must comply with permit conditions

A permit holder must at all times comply with the conditions of their permit.
Other legislative requirements unaffected

Minister’s assessment has no bearing on other legislative requirements

To avoid doubt, the Minister’s determination on a permit application under
subpart 2 or 3 does not limit or have any effect on—

(a)  whether the applicant is required to obtain any permit, consent, or other
permission under any other legislation:

(b)  the granting to the applicant of any permit, consent, or other permission
necessary under any other legislation by any government agency, con-
sent authority, or Minister responsible for the administration of that
legislation.

Compare: 1991 No 70 s 29A(4)
Permit variations

Minister may vary permit

The Minister may, at any time, vary a permit—

(a)  on the initiative of the Minister in accordance with subsection (3); or
(b)  on the application of the permit holder.

A variation to a permit may do any 1 or more of the following:

(a) make a minor extension to the permit area:

(b)  extend the duration of the permit:

(c) amend the conditions of the permit.

The Minister may vary a permit on the Minister’s initiative only—

(a)  with the prior written consent of the permit holder; and

(b) if the Minister is satisfied that the variation is consistent with the pur-
pose of this Act; and

(c) in the case of a minor extension to a permit area, if—

(i)  the Minister is satisfied that it is a minor extension having regard
to the matters set out in section 37(3); and
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(1))  no other permit is current in respect of the extension area; and
(iii)) the Minister has consulted in accordance with section 38; and

(d) in the case of an extension to the duration of a feasibility permit, if the
extension would not cause the permit to exceed 14 years total duration;
and

(e) in the case of an extension to the duration of a commercial permit, if the
extension would not cause the permit to exceed 80 years total duration.

Application for minor extension to permit area

A permit holder may apply to the Minister for a minor extension to the permit
area.

The Minister may grant the application, in whole or in part, if—

(a)  the Minister is satisfied that it is a minor extension, having regard to the
matters set out in subsection (3); and

(b)  no other permit is current in respect of the extension area; and
(c)  the Minister has consulted in accordance with section 38; and

(d) the Minister has no cause to believe that the permit holder or the devel-
opment no longer meets the requirements in section 19(1) (in the case
of a feasibility permit) or section 29(1) (in the case of a commercial
permit).

The matters the Minister must have regard to when deciding whether a pro-
posed extension is a minor extension are—

(a)  whether the extension could materially alter—
(i)  the amount of power that was proposed to be generated; or

(i1))  the benefits for New Zealand that were assessed under section
19(1)(a); and

(b)  whether the extension could adversely impact any existing rights or
interests; and

(c)  whether, given the extension, the permit area would continue to be a
reasonable size for the development; and

(d)  whether the extension involves an area that is or has been the subject of
a feasibility permit application by another person; and

(e)  whether the extension is necessary for the permit holder to undertake
activities in accordance with a resource consent or marine consent; and

(f)  any other matters the Minister considers relevant.

Guidance note

For a more than minor extension, see instead subparts 2 and 3 (which relate to
applications for new permits).
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For a reduction in permit area, see section 57 (which relates to applications for full
or partial surrender of permits).

Consultation requirements for minor extension to permit area

Before making a minor extension to a permit area, the Minister must consult
with the following groups:

(a) any relevant iwi authorities, hapii, and Treaty settlement entities, includ-
ing—
(i)  iwi authorities and groups that represent hapi that are parties to

relevant Mana Whakahono a Rohe or joint management agree-
ments; and

(i1)  the tangata whenua of any area within the permit area that is a
taiapure-local fishery, a mataitai reserve, or an area that is subject
to bylaws made under Part 9 of the Fisheries Act 1996; and

(b) any relevant protected customary rights groups, customary marine title
groups, and applicant groups with applications for customary marine
title under the Marine and Coastal Area (Takutai Moana) Act 2011; and

(c) nga hapi o Ngati Porou, if the extension is within or adjacent to, or the
extension would directly affect, nga rohe moana o nga hapii o Ngati
Porou; and

(d) any permit holder who the Minister considers may be affected by the
proposed extension to the permit area.
Application to extend duration of feasibility permit

A permit holder may apply to the Minister to extend the duration of a feasibil-
ity permit.

The application must—

(a) be made at least 90 working days before the permit ceases to be current
(but see section 59); and

(b)  specify the proposed new end date; and
(c) include a revised development plan; and

(d)  set out how the permit holder considers the requirements in subsection
(3)(b) are met.

The Minister may grant the application, in whole or in part, if—

(a)  the extension would not cause the permit to exceed 14 years total dura-
tion; and

(b)  the Minister is satisfied that—
(i) 1 or both of the following applies:

(A) events outside of the permit holder’s control are highly
likely to prevent the permit holder from applying for a com-
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mercial permit before the feasibility permit ceases to be
current:

(B) a circumstance prescribed by the regulations; and

(i1)  the extension is necessary to enable the permit holder to obtain a
commercial permit; and

(c)  the Minister has no cause to believe that the permit holder or the devel-
opment no longer meets the requirements in section 19(1).

Application to extend duration of commercial permit

A permit holder may apply to the Minister to extend the duration of a commer-
cial permit.

The application must—

(a) be made at least 5 years before the permit ceases to be current (but see
section 59); and

(b)  specify the proposed new end date; and

(c) include a revised development plan; and

(d)  set out how the permit holder considers that subsection (3)(b) applies.
The Minister may grant the application, in whole or in part, if—

(a)  the extension would not cause the permit to exceed 80 years total dura-
tion; and

(b)  the Minister is satisfied that 1 or more of the following applies:

(i)  the operational life of the ORE infrastructure is likely to extend
beyond the permit end date and the development is likely to con-
tinue to deliver benefits for New Zealand beyond the permit end
date:

(i1))  due to events outside of the permit holder’s control, the extension
is necessary to enable the permit holder to comply with their
decommissioning obligation:

(iii))  a circumstance prescribed by the regulations; and

(c)  the Minister has no cause to believe that the permit holder or the devel-
opment no longer meets the requirements in section 29(1).

Application to amend permit conditions

A permit holder may apply to the Minister to amend the conditions of the per-
mit.

The application must be made at least 90 working days before the relevant date
for meeting the condition that is proposed to be amended (but see section 59).

The Minister may grant the application if the Minister has no cause to believe
that the permit holder or the development no longer meet the requirements in
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section 19(1) (in the case of a feasibility permit) or section 29(1) (in the
case of a commercial permit).

Permit transfers and changes in significant influence

Transfer of permit requires Minister’s approval

The transfer of a permit requires the prior approval of the Minister under this
section.

An application for approval must—

(a)
(b)

(c)

(d)

be made jointly by the permit holder and the proposed transferee; and

be made within 90 working days after the date of the agreement that
contains the transfer (but see section 59); and

be accompanied by a copy of the agreement that contains the transfer;
and

in the case of a commercial permit, include proposals for a financial
security arrangement (see subpart 3 of Part 3).

The Minister may give approval for a transfer if—

(2)

(b)

(c)

(d)

the proposed transferee is a single entity that is either a body corporate
that is incorporated in New Zealand or an overseas company that is
registered under Part 18 of the Companies Act 1993; and

in the case of a feasibility permit, the Minister is satisfied that the pro-
posed transferee meets the permit holder suitability requirements in sec-
tion 19(1)(d) and (e); and

in the case of a commercial permit,—

(i)  the Minister is satisfied that the proposed transferee meets the per-
mit holder suitability requirements in section 29(1)(b) and (c)
(in respect of the remaining life of the permit) and section
29(1)(e); and

(i)  the Minister has, in accordance with subpart 3 of Part 3, deter-
mined an acceptable financial security arrangement to be put in
place by the proposed transferee; and

(i11)) the Minister is satisfied that the proposed transferee will be able to
put that acceptable financial security arrangement in place before
the transfer takes effect; and

any other requirements under the regulations are met.

Before giving approval for a transfer the Minister must have regard to—

(a)

whether the proposed transferee poses any significant risks to national
security or public order; and
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(b)  the proposed transferee’s compliance record in New Zealand and inter-
nationally.

Guidance note

A person who transfers their permit will also need to transfer any marine consent
under the Exclusive Economic Zone and Continental Shelf (Environmental Effects)
Act 2012 or resource consent under the Resource Management Act 1991 that
relates to the same ORE infrastructure activities.

When transfer takes effect

A transfer takes effect on the date specified by the Minister by written notice to
the applicant, provided that the proposed transferee has put in place the accept-
able financial security arrangement referred to in section 42(3)(c)(ii).

The transferor is released from their financial security obligation once the
transfer takes effect.

Meaning of change in significant influence

A change in significant influence over a permit holder means that, after the
permit is granted, a person (person A)—

(a)  obtains significant influence over the permit holder; or

(b)  ceases to have significant influence over the permit holder.
Person A has significant influence over a permit holder if—

(a) person A has the power (whether directly or indirectly) to—

(i)  control the composition of more than 25% of the governing body
of the permit holder; or

(1))  exercise, or control the exercise of, more than 25% of the voting
rights in the permit holder:

(b) person A has, together with 1 or more specified persons, the power
(whether directly or indirectly) to—

(i)  control the composition of more than 25% of the governing body
of the permit holder; or

(1))  exercise, or control the exercise of, more than 25% of the voting
rights in the permit holder.

In this section, specified person, in relation to person A, means—

(a) aperson who is acting or will act jointly or in concert with person A in
respect of exercising, or controlling the exercise of, a power referred to
in subsection (2); or

(b) a person who acts, or is accustomed to acting, in accordance with the
wishes of person A.
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Meaning of approval period

Approval period, for a change in significant influence over a permit holder,
means the period—

(a)  starting on the day the Minister gives written notice of approval; and
(b)  ending at the earliest of the following:
(i)  immediately after the change in significant influence takes effect:
(i)  if approval is revoked, when notice of revocation is given:

(i11)) 9 months after the day notice of approval is given.

Approval required for change in significant influence over permit holder
A person (person A) contravenes this section if—
(a) person A—

(i)  obtains significant influence over a permit holder; or

(i)  ceases to have significant influence over a permit holder; and
(b)  either—

(i)  the Minister has not given approval for the change in significant
influence over the permit holder; or

(i)  the Minister has given approval, but the change takes effect out-
side of the approval period.

However, if an application for approval has been properly made but the appli-
cation is still being considered by the Minister when the change in significant
influence takes effect,—

(a) subsection (1) is not contravened while the application is being con-
sidered by the Minister; and

(b)  if the Minister gives approval, subsection (1) is not contravened; but

(c) if the Minister declines to give approval, subsection (1) must be
treated as being contravened from the date the Minister gives notice of
the decision.

Application for approval

A person who proposes to obtain, or cease to have, significant influence over a
permit holder may apply to the Minister for approval to the change in signifi-
cant influence.

Minister’s decision on approval

The Minister may give approval for a change in significant influence over a
permit holder if the Minister is satisfied that, given the change, the permit
holder would continue to meet the permit holder suitability requirements in
section 19(1)(d) and (e) or 29(1)(b), (c), (e), and (f) (as applicable
depending on the permit type).
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Before giving approval, the Minister must have regard to—

(a)  whether, given the change, the permit holder would pose any significant
risks to national security or public order; and

(b) any other considerations that are prescribed by the regulations.

Change in circumstances during approval period

A person given approval for a change of significant influence must notify the
Minister as soon as reasonably practicable if, during the approval period, the
person becomes aware of any change in their circumstances that may materi-
ally affect the Minister’s consideration of any of the matters referred to in sec-
tion 48.

The Minister may revoke an approval at any time during the approval period if,
after giving the approval, the Minister becomes aware of any circumstances
that affect the Minister’s consideration of the matters referred to in section
48.

Notification of change in significant influence

A person who obtains, or ceases to hold, significant influence over a permit
holder in accordance with an approval must notify the Minister no later than 20
working days after the change in significant influence takes effect.

A person who obtains, or ceases to hold, significant influence over a permit
holder without an approval or outside the approval period must notify the Min-
ister as soon as practicable after the change in significant influence takes effect.

Requirement for approval is in addition to other requirements

Section 46 does not limit any other legislation that must be complied with in
order to give effect to a proposed change in significant influence.

General provisions relating to transfers and changes in significant
influence

The Minister may give approval to a transfer under section 42 or to a change
in significant influence under section 46 subject to any further conditions that
the Minister thinks fit.

All conditions of the Minister’s approval are, for the purposes of this Act, to be
treated as conditions of the relevant permit.

All conditions of the Minister’s approval take effect on the date the transfer or
change in significant influence takes effect.

If, as a result of the transfer of a permit in accordance with section 42, a per-
son ceases to be a permit holder, that person ceases to have any rights or obli-
gations under the permit except in respect of any contravention of the condi-
tions of the permit, or of a requirement under this Act or the regulations, that
occurred before the date of the transfer.
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Subsection (4) is subject to—

(a)
(b)

(c)

the conditions of the permit; and

the conditions of the Minister’s approval to the transfer of the permit;
and

subparts 2 and 3 of Part 3.

Compare: 1991 No 70 s 41D

Revocation of permits

When permit may be revoked

The Minister may revoke a permit if the Minister is satisfied that 1 or more of

the following apply:

(a)  the permit holder has failed to comply with a requirement under this Act
or the regulations or a condition of the permit:

(b) in the case of a feasibility permit, the permit holder has failed to begin
ORE feasibility activities within 12 months of the permit start date:

(c) in the case of a commercial permit, the permit holder has failed to begin
ORE generation infrastructure activities within a reasonable time follow-
ing the permit start date:

(d) aperson has failed to comply with section 46(1) or 50(2):

(e)  the permit holder or the development no longer meet the requirements of
section 19(1) (in the case of a feasibility permit) or section 29(1) (in
the case of a commercial permit):

(f)  the permit holder is no longer suitable to hold the permit for any other

réason.

Notice of intention to revoke permit

Before revoking a permit, the Minister must give written notice to the permit
holder of the Minister’s intention to revoke the permit.

The notice must—

(2)
(b)

(©)

set out the reasons why the Minister intends to revoke the permit; and

invite the permit holder to make a written submission to the Minister
about the proposed revocation; and

specify the date by which the permit holder must deliver any submission
to the Minister (which must be not less than 40 working days after the
date of the notice).

Decision to revoke permit

The Minister must have regard to the matters set out in subsection (2) in
deciding—
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(a)  whether to revoke a permit; and

(b)  what date a revocation will have effect.

The matters are—

(a)  any submission made by the permit holder under section 54; and

(b)  the surrounding circumstances that have led, or contributed, to the
ground for revocation; and

(c) any action taken by the permit holder to remedy, or prevent recurrence
of, the circumstances giving rise to the ground for revocation; and

(d)  the potential impact revoking the permit may have on—
(i)  the permit holder; and
(i) New Zealand’s energy system; and

(e) any other matters that are prescribed by the regulations.

Notice of revocation

If the Minister decides to revoke a permit, the Minister must give written notice
to the permit holder of the decision and the date the revocation takes effect.

Surrender of permits

Application for full or partial surrender of permit

A permit holder may apply to the Minister to surrender all or any part of a per-
mit.

The application must set out—

(a)  the proposed surrender area, which may be the whole permit area or a
clearly identified part of the permit area; and

(b)  the proposed date of surrender and, if that date is within 90 working days
of the date of the application, an explanation as to why surrender on that
date is needed; and

(c)  how each of the requirements in section 58 has been met or will be met
before the proposed date of surrender.

Minister’s decision on surrender

The Minister must grant a surrender application if—

(a)  the permit holder is in compliance with all requirements under this Act
and the regulations and the conditions of the permit in respect of the sur-
render area; and

(b)  in the case of partial surrender, the remaining permit area would still be a
reasonable size for the development; and

(c) in the case of a commercial permit, the decommissioning obligation in
respect of the surrender area is complete; and
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(d) any other requirements prescribed by the regulations are met.

The Minister may provisionally grant a surrender application if the Minister is
satisfied that the requirements in subsection (1) will be met by the permit
holder before the proposed surrender date, in which case the Minister must
give written notice to the permit holder of what requirements under subsec-
tion (1) are outstanding.

The Minister must reject a surrender application if the permit holder has not
completed their decommissioning obligation, or has not submitted a decommis-
sioning completion report, in respect of all ORE generation infrastructure in the
relevant permit area.

Subsection (3) does not limit the grounds on which the Minister may reject a
surrender application.

A surrender takes effect on the date specified by the Minister by written notice
to the permit holder.

However, a surrender under a provisional grant cannot take effect before the
permit holder has given written notice to the Minister that the outstanding
requirements have been met.

Miscellaneous provisions

Minister may receive late applications

If the Minister is satisfied that there are compelling reasons why a permit
holder could not comply with a deadline for submitting an application under
sections 39 to 42, the Minister may accept an application by a later date
agreed by the Minister.

Effect of expiry, revocation, or surrender

The expiry, revocation, or surrender of a permit does not release the permit
holder from any liability incurred in respect of—

(a)  the permit while it was current; and

(b) any act under the permit while it was current giving rise to a cause of
action; and

(c) obligations that this Act specifies as continuing in force after the permit
ceases to be current.

Guidance note

See section 70(2) under which the decommissioning obligation continues in force
after a person ceases to be a permit holder.

Permits are not real or personal property

A permit is neither real nor personal property.
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Effect of liquidation or loss of registration

On the liquidation of a permit holder, the permit vests in the liquidator as if it
were personal property, and the liquidator may deal with the permit to the same
extent as the permit holder would have been able to.

On the removal of a permit holder from the New Zealand register or the over-
seas register (within the meaning of those terms in section 2(1) of the Compan-
ies Act 1993), the permit vests in the Crown as if it were personal property.

Compare: 1991 No 70 s 92A
Subpart 5—Protection of infrastructure

Minister may declare safety zones

The Minister may, by notice, declare a safety zone in relation to an ORE devel-
opment.

A notice must set out—
(a)  the ORE infrastructure activity to which the safety zone relates; and
(b)  the location of the ORE infrastructure activity; and

(c)  the area of the safety zone (which may be up to 500 metres from any
point on the outer edge of the ORE infrastructure to which the ORE
infrastructure activity relates); and

(d)  the period for which the notice has effect; and

(e) 1 or more specified restrictions that apply in the safety zone and the fol-
lowing details in relation to each of those restrictions; and

(i)  the type of restriction:

(i1)  the area of the safety zone (whether the whole or a specified part)
in which the restriction applies (the restricted area):

(i11))  the time period (whether the whole or a specified part of the dura-
tion of the safety zone) during which the restriction applies (the
restricted time period).

The type of restriction set out under subsection (2)(e)(i) may include, with-
out limitation,—

(a)  aprohibition on ships (whether all ships or classes of ships, with or with-
out specified exemptions) from entering the restricted area during the
restricted time period, or otherwise limiting ships’ access:

(b) a prohibition or limit on activities (whether all activities or specified
activities, with or without specified exemptions) in the restricted area
during the restricted time period.

In addition to complying with the Legislation Act 2019, the Minister must pub-
lish the notice in a fortnightly edition of New Zealand Notices to Mariners
(under Part 25 of the Maritime Rules).
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A notice under subsection (1) is secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Eligibility criteria for applications for safety zones for ORE developments

A permit holder in respect of an ORE development may apply to the Minister
for an area to be declared a safety zone in relation to that development if—

(a)  they hold any relevant marine consent or resource consent required for
the development; and

(b) they have consulted Maritime New Zealand and any persons, or repre-
sentatives of persons, likely to be affected by the proposed safety zone.

The permit holder must include in their application a record of the consultation
and a statement explaining how it has informed the application.

The permit holder may apply for a safety zone at the time that they apply for a
commercial permit in respect of the development or after that date.

For the purposes of this section and section 65, persons likely to be affected
by a safety zone include, but are not limited to, the following:

(a) persons with an interest in a lawfully established existing activity,
whether or not authorised under any legislation, involving rights of
access, navigation, and fishing (for example, fishing operators and mem-
bers of the freight and shipping industries); and

(b) persons who hold a current marine consent or resource consent, or
another relevant permit or consent, in relation to the area; and

(c) relevant local authorities; and

(d) any relevant iwi authorities, hapii, and Treaty settlement entities, includ-
ing—
(i)  iwi authorities and groups that represent hapi that are parties to
relevant Mana Whakahono a Rohe or joint management agree-
ments; and

(i1)  the tangata whenua of any area within the permit area that is a
taiapure-local fishery, a mataitai reserve, or an area that is subject
to bylaws made under Part 9 of the Fisheries Act 1996; and

(e) any relevant protected customary rights groups, customary marine title
groups, and applicant groups with applications for customary marine
title under the Marine and Coastal Area (Takutai Moana) Act 2011; and

(f)  nga hapii o Ngati Porou, if the proposed safety zone is within or adjacent
to, or would directly affect, nga rohe moana o nga hapt o Ngati Porou.

Eligibility criteria for applications for safety zones for ORE substations

A person who builds, owns, or operates an ORE substation may apply to the
Minister for an area to be declared a safety zone in relation to the substation
if—
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(a) they hold any relevant marine consent or resource consent required for
the substation; and

(b)  they have consulted Maritime New Zealand and any persons, or repre-
sentatives of persons, likely to be affected by the proposed safety zone.

The person must include in their application a record of the consultation and a
statement explaining how it has informed the application.

The person may make the application for a safety zone at any time.

Consultation about applications for safety zones

Before determining an application for the declaration of a safety zone, the Min-
ister must consult with Maritime New Zealand, the relevant consent authority,
and any other relevant agencies.

Determining applications for safety zones
The Minister may—

(a)  grant an application (whether by approving the details of the safety zone
proposed by the applicant or by determining alternative arrangements)
and declare a safety zone in accordance with section 63; or

(b)  reject the application.

The Minister may grant an application if the Minister is satisfied that a safety
zone is necessary for the safety of—

(a)  ORE infrastructure or ORE infrastructure activities, or both; or

(b) any other infrastructure, structure, or installation in the vicinity of the
ORE infrastructure; or

(c)  ships; or
(d) persons.

In determining an application, the Minister must take into account the follow-
ing:

(a)  the nature of the ORE infrastructure activities:
(b)  the size and layout of the ORE infrastructure:

(c) the impact of the development on existing activities in the area of the
proposed safety zone.

Before declaring a safety zone that differs in location, size, or duration from
that proposed by the applicant, the Minister must—

(a) notify the applicant of the details of the proposed safety zone that the
Minister intends to declare; and

(b) invite the applicant to submit further information if the applicant disa-
grees with the proposed safety zone.
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Minister may vary or cancel safety zone notice

The Minister may, at any time, vary or cancel a notice declaring a safety
zone—

(a)  on the initiative of the Minister; or

(b) at the request of the permit holder or the person who builds, owns, or
operates an ORE substation.

Part 3
Decommissioning of ORE infrastructure

Subpart 1—Preliminary provisions

Outline of this Part
This Part imposes obligations to—
(@) decommission ORE infrastructure (see subpart 2); and

(b) ensure that an acceptable financial security arrangement is put in place
and maintained that is sufficient to cover the estimated cost to the Crown
of decommissioning that infrastructure in the event that the permit
holder or other obliged person fails to decommission (see subpart 3).

This Part does not limit requirements under other Acts (including under the
Resource Management Act 1991 or the Exclusive Economic Zone and Contin-
ental Shelf (Environmental Effects) Act 2012).

Guidance note

A person must also submit decommissioning plans to the Environmental Protection
Authority when they apply for an application for a marine consent under the Exclu-
sive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 to
decommission certain infrastructure.

Subpart 2—Decommissioning obligation
Who has decommissioning obligation

Commercial permit holders have decommissioning obligation for ORE
generation infrastructure

A person who holds a commercial permit must carry out, and meet the costs of,
the decommissioning of all ORE generation infrastructure that is attributable to
ORE infrastructure generation activities under the permit (regardless of when
the activities to which the infrastructure is attributable took place under the per-
mit).

A person’s decommissioning obligation continues in force even if—

(a)  the relevant person has ceased to hold the permit; or
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(b)  the relevant permit has ceased to be current.

This section is subject to section 72 (which requires the Minister to remove a
decommissioning obligation in some circumstances).

A person may carry out their decommissioning obligation even if their permit
has expired, or has been revoked or surrendered.

Compare: 1991 No 70 ss 89J, 89K

Owners have decommissioning obligation for ORE transmission
infrastructure

A person who owns ORE transmission infrastructure in connection with an
ORE development must carry out, and meet the costs of, the decommissioning
of all of that ORE transmission infrastructure.

A person’s decommissioning obligation continues in force even if the relevant
person ceases to own the infrastructure.

This section is subject to section 72 (which requires the Minister to remove
decommissioning obligations in some circumstances).

Minister must remove decommissioning obligation in some circumstances
This section applies if—

(a) acommercial permit holder (the transferor) has transferred their permit
under section 42 to a transferee and applies to the Minister to have
their decommissioning obligation in respect of ORE generation infra-
structure removed; or

(b)  an owner of ORE transmission infrastructure (the transferor) has trans-
ferred ownership of that infrastructure to a transferee and applies to the
Minister to have their decommissioning obligation in respect of that
ORE transmission infrastructure removed.

The Minister must remove that obligation—

(a)  if the Minister is satisfied that the transferee has put in place an accepta-
ble financial security arrangement with an amount secured of no less
than 100% of the amount determined in accordance with the regulations,
based on the decommissioning cost estimate; or

(b)  if the transferee is the State enterprise known as Transpower New Zea-
land Limited.

The Minister may remove that obligation earlier, in whole or in part, if the
Minister is satisfied that the transferor should no longer continue to be liable to
carry out, and meet the costs of, decommissioning the relevant infrastructure
under this Part, after taking into account factors such as the details of the exist-
ing financial security arrangements and the financial capability of the trans-
feree.
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What does decommissioning obligation require

Standard of decommissioning required

In this Act, unless the context otherwise requires, decommissioning, in rela-
tion to any ORE infrastructure,—

(a) means an activity undertaken under any enactment (for example, the
Resource Management Act 1991, the Exclusive Economic Zone and
Continental Shelf (Environmental Effects) Act 2012, or the Health and
Safety at Work Act 2015), and in accordance with any requirements or
standards set by or under that enactment or imposed by a regulatory
agency, to take infrastructure out of service permanently; and

(b)  includes undertaking site restoration when ORE infrastructure activities
cease (for whatever reason); and

(c) includes any other activity prescribed by the regulations in relation to the
infrastructure.

However, if in relation to ORE infrastructure, no other enactment, relevant
standard, or requirement by a regulatory agency contains any requirements or
standards relating to the method of decommissioning a particular item of ORE
infrastructure, that ORE infrastructure must be decommissioned by totally
removing it.

Despite subsection (2), an item of infrastructure left in place in accordance
with a marine consent, or a coastal permit under the Resource Management Act
1991, must be treated as having been decommissioned.

Guidance note

A person must carry out the decommissioning in accordance with the decommis-
sioning plans accepted under the Exclusive Economic Zone and Continental Shelf
(Environmental Effects) Act 2012.

The standard of decommissioning in this section applies for the purposes of deter-
mining an acceptable financial security arrangement and whether a person contra-
venes their decommissioning obligation under this Act.

Compare: 1991 No 70 s 89E

When decommissioning obligation must be carried out

Any person who is liable to carry out, or meet the costs of, decommissioning
ORE infrastructure, or both, under this Part must carry out their decommission-
ing obligation before the earliest of the following:

ORE generation infrastructure

(a) in a case where ORE generation infrastructure permanently ceases to be
used for the purpose of generating energy in a permit area before the
commercial permit expires, by a time agreed with the Minister:

(b) by atime required by the regulations:
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(c) by the expiry or surrender of the commercial permit under which the
ORE generation infrastructure activities were carried out:

ORE transmission infrastructure

(d) in a case where ORE transmission infrastructure permanently ceases to
be used for the purpose of storing, transmitting, or conveying energy, by
a time agreed with the Minister:

(e) by atime required by the regulations.

However, if a commercial permit is revoked, the person who held the permit
immediately before it was revoked must carry out their decommissioning obli-
gation of the ORE generation infrastructure by a time agreed with, or specified
by, the Minister.

The regulations may specify further requirements for when decommissioning
must be carried out, including the criteria for agreeing or setting time frames
for decommissioning for the purpose of subsection (1).

Compare: 1991 No 70 s 89N(1), (2)
Requirements connected to decommissioning obligation

Decommissioning proposals

A person who has a decommissioning obligation in respect of any ORE infra-
structure must submit a decommissioning proposal to the Minister,—

(a)  if they are the applicant for a commercial permit, as part of the applica-
tion (see section 26(c)); and

(b) at the times, or within a period after the occurrence of any events, that
are prescribed by the regulations (if any); and

(c)  onrequest from the Minister, within any reasonable time specified in the
request.

A decommissioning proposal must—

(a)  describe the proposed decommissioning activities and the processes to
be used to carry out those activities, and set out a proposed schedule for
those activities; and

(b)  be accurate as at the date of submission to the Minister; and
(c)  contain the information prescribed by the regulations (if any); and

(d)  meet any further requirements prescribed by the regulations.
Compare: 1991 No 70 s 89ZB

Decommissioning cost estimates

A person who has a decommissioning obligation in respect of any infrastruc-
ture must submit a cost estimate of all proposed decommissioning activities
(the decommissioning cost estimate) to the Minister—

43

10

15

20

25

30

35



Part 3 cl 77

Offshore Renewable Energy Bill

2

3)

77
(1)

2

78
(M

44

(a)

(b)

(©)

if they are the applicant for a commercial permit, as part of the applica-
tion (see section 26(c)); and

at the times, or within a period after the occurrence of any events, that
are prescribed by the regulations (if any); and

on request from the Minister, within any reasonable time specified in the
request.

The decommissioning cost estimate must—

(2)

(b)

(c)

(d)

estimate what the cost to the Crown would be if the Crown were to carry
out all proposed decommissioning activities that are specified in the
decommissioning proposal; and

be based on totally removing the infrastructure, except to the extent that
section 73(2) will not apply (that is, because another enactment, rele-
vant standard, or requirement by a regulatory agency contains require-
ments or standards relating to the method of decommissioning a particu-
lar item of infrastructure); and

comply with the standards prescribed by the regulations (if any) for
developing that estimate; and

meet any further requirements prescribed by the regulations (if any).

The Minister may require any person who submits a decommissioning cost
estimate to supply further information relating to the cost estimate, in which
case, see section 116 (which relates to the use and disclosure of information).

Compare: 1991 No 70 s 89ZC

Decommissioning completion reports

A person who has completed their decommissioning obligation in respect of
any ORE infrastructure must submit a decommissioning completion report to
the chief executive—

(a)

(b)

at the times, or within a period after the occurrence of any events, that
are prescribed by the regulations (if any); and

on request from the Minister, within any reasonable time specified in the
request.

The decommissioning completion report must—

(a)
(b)

contain the information prescribed by the regulations (if any); and

meet any further requirements prescribed by the regulations.

Compare: 1991 No 70 s 89ZE

Information needed to monitor financial position

A person who has, or will have, a decommissioning obligation in respect of
any ORE infrastructure (person A) must keep a record of any information pre-
scribed by the regulations as relevant and reasonably necessary to enable the
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Minister to monitor person A’s financial position (including in relation to finan-
cial securities).

Person A must submit a copy of the information to the Minister—

(a) at the times, or within a period after the occurrence of any events, that
are prescribed by the regulations (if any); and

(b)  onrequest from the Minister, within any reasonable time specified in the
request.

Person A must provide a copy of the information to the Minister—
(a)  in the form and in the manner set out in the request; and
(b)  within any reasonable time specified in the request.

See section 116 (which relates to the use and disclosure of information).
Compare: 1991 No 70 s 89ZF

Subpart 3—Obligation to provide Crown with financial security

Obligation to ensure that acceptable financial security arrangement is put in

79
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place and maintained

Obligation to ensure that acceptable financial security arrangement is put
in place and maintained

A person who has a decommissioning obligation in respect of any ORE infra-
structure (person A) must ensure that an acceptable financial security arrange-
ment is put in place and maintained as security for the Crown for the perform-
ance of that decommissioning obligation (see sections 80 to 83).

Person A must put in place the acceptable financial security arrangement by the
time specified by the Minister under section 83(3)(c).

Person A, if they are a permit holder, must maintain the acceptable financial
security arrangement—

(a) atall times while that permit is in force; and

(b) at all times while their financial security obligation continues in force
under subsection (5).

Person A, if they are owner of ORE transmission infrastructure, must maintain
the acceptable financial security arrangement—

(a)  atall times while they are the owner of that infrastructure; and

(b) at all times while their financial security obligation continues in force
under subsection (5).

Person A’s financial security obligation continues in force, and the financial
security continues to be available to the Crown, even if,—

(a) in the case of ORE generation infrastructure, the relevant permit ceases
to be current or person A ceases to be a commercial permit holder; and
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(b) in the case of ORE transmission infrastructure, person A ceases to own
the infrastructure.

However,—

(a) subsections (3) to (5) are subject to the provisions of this Act that
provide for the release or other ending of person A’s decommissioning or
financial security obligations (see, for example, sections 43(2) and
72); and

(b)  despite subsections (3) to (5), the Minister may give consent,—

(i)  in the case of a bond or cash or a cash deposit, for the person to
use all or part of that amount to carry out the decommissioning to
which that security relates; or

(i1))  for the security to be released and built up again over the life of
the development under section 83(1)(a)(iv) (which allows the
Minister to specify the times by which different securities that
comprise the financial security arrangement must or may be put in
place and maintained); or

(iii)) for particular securities that comprise the financial security
arrangement to be released (for example, to allow for particular
securities to relate to specific pieces of infrastructure and to be
released when that piece of infrastructure is decommissioned); or

(iv)  for a person who is or was an owner of ORE transmission infra-
structure to be released from the obligation to maintain an accept-
able financial security arrangement.

This section does not apply to the State enterprise known as Transpower New
Zealand Limited to the extent that the decommissioning obligation is in respect
of any ORE transmission infrastructure.

Compare: 1991 No 70 s 89ZL(1)

Purpose of acceptable financial security arrangement

The purpose of an acceptable financial security arrangement is to ensure that
financial security is available to the Crown to pay any costs, expenses, and
liabilities that the Crown may incur in connection with, or as a result of, a fail-
ure of the relevant commercial permit holder or other person to carry out, or
meet the costs of, the decommissioning of the relevant ORE infrastructure as
follows:

(a) it must be put in place and maintained on behalf of the Crown; and

(b) it must be of an amount determined in accordance with the regulations,
based on the decommissioning cost estimate; and

(c) it must meet any other criteria specified in the regulations.
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Process for reaching acceptable financial security arrangement

Proposal for financial security arrangement
A person who has a financial security obligation must—
(a)  propose how they will provide financial security to the Crown, includ-
ing—
(i)  the kind of financial security arrangement that the person con-
siders appropriate; and

(i1))  the proposed time by which the financial security arrangement
will be in place; and

(i11))  who the financial security arrangement will be held by; and
(iv) how the financial security arrangement will operate; and

(v) any proposed conditions of the financial security arrangement;
and

(b) provide any information reasonably required by the Minister to enable
the Minister to determine the acceptable financial security arrangement
in accordance with section 83.

The person must provide the information referred to in subsection (1)—

(a) if they are an applicant for a commercial permit, as part of the applica-
tion (see section 26(d)); and

(b) if they are a proposed transferee of a commercial permit, as part of the
application for approval of the transfer (see section 42(2)(d)); and

(c) ifthey are any other person, at the time specified by the Minister; and
(d)  in the form and manner prescribed by the regulations.

See section 116 (which relates to the use and disclosure of information).
Compare: 1991 No 70 s 89ZL(2), (4), (6)

Matters to be taken into account in determining acceptable financial
security arrangement

When making a determination under section 83, the Minister must take into
account—

(a) the information provided under section 81 about—

(i)  the kind of financial security arrangement that the person con-
siders appropriate; and

(1)  the proposed time by which the financial security arrangement
will be in place; and

(b)  the decommissioning proposal; and
(c) the decommissioning cost estimate; and

(d) any other matters prescribed by the regulations.
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When deciding whether a proposal under section 81 may be determined to be
an acceptable financial security arrangement, the Minister may take into
account any information relating to current or emerging risks to the person’s
ability to comply with their decommissioning obligation.

Compare: 1991 No 70 s 89ZM

Minister’s determination on acceptable financial security arrangement
After following the process in sections 81 and 82, the Minister must—

(a)  determine the acceptable financial security arrangement that must be put
in place and maintained by or on behalf of the relevant person, includ-
ing—

(i)  the total amount that must be secured by the financial security
arrangement:

(i1)  the amount secured by each security that comprises the financial
security arrangement:

(i1i1)  the kind or kinds of securities that comprise the acceptable finan-
cial security arrangement:

(iv) the time by which the financial security arrangement must be in
place (including, if applicable, the times when different securities
that comprise the financial security arrangement must or may be
in place):

(v)  if applicable, how the securities that comprise the financial secur-
ity arrangement must be held:

(vi) the circumstances in which the person may be released from their
obligation to maintain all or any of the securities that comprise the
acceptable financial security arrangement; and

(b) impose any conditions of the financial security arrangement that the
Minister considers appropriate.

The Minister may also direct how the financial security arrangement must

operate, in accordance with the requirements prescribed by the regulations (if

any).

The Minister must give the relevant person a notice of the Minister’s determin-

ation specifying—

(a) the matters determined under subsections (1)(a) and (b) and (2);
and

(b)  asummary of the reasons for the Minister’s decision.

The Minister must comply with this section before the commercial permit is
granted if the financial security arrangement relates to ORE generation infra-
structure and the relevant person is an applicant for a commercial permit.
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The Minister must comply with this section before giving approval for a trans-
fer of a commercial permit if the financial security arrangement relates to ORE
generation infrastructure and the relevant person is the proposed transferee.

Compare: 1991 No 70 s 89ZN

Alteration of acceptable financial security arrangements

Alteration of acceptable financial security arrangement

The Minister may, at any time, do any 1 or more of the following:

(2)

(b)

(©)

(d)

require a person that has a financial security obligation (person A) to
increase the total amount secured by the acceptable financial security
arrangement:

allow person A to reduce the total amount secured by the acceptable
financial security arrangement:

require or permit person A to otherwise alter the acceptable financial
security arrangement (for example, by changing the kind of securities)
that is put in place and maintained:

allow person A to vary the conditions of the acceptable financial security
arrangement (for example, vary the rate at which financial securities
must build up over time).

Sections 80 to 82 apply to the Minister when exercising a power in subsec-
tion (1).

In addition to the matters listed in section 82, the Minister may take into
account the results of the most recent financial capability assessment (if any).

Compare: 1991 No 70 s 89Z0

Minister must notify alterations to acceptable financial security
arrangement

The Minister must, after exercising a power in section 84(1), give the
affected person written notice of—

(a)

(b)

the required or permitted changes to the acceptable financial security
arrangement to be put in place and maintained or the total amount
secured by that arrangement; and

in a case where changes are required, the time by which the affected per-
son must do this.

The notice must be accompanied by reasons for the required change.
Compare: 1991 No 70 s 89ZP
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Affected person may object to alterations to acceptable financial security
arrangement

A person who receives written notice under section 85(1) may, within 30
working days of receiving that notice, object to the required change by notice
in writing to the Minister.

The notice of objection must be accompanied by reasons for, and evidence or
other information supporting, the objection and refer to the criteria in this sub-
part that the objector considers relevant.

A person who has made an objection cannot make any subsequent objection to
the required acceptable financial security arrangement or required change
described in the notice unless there is a change in circumstances.

Compare: 1991 No 70 s 89ZQ

What happens if affected person makes objection
If a person makes an objection under section 86, the Minister must—
(a)  give the objector an opportunity to be heard; and

(b)  consider and determine the objection within a reasonable time after its
receipt.

The Minister must—
(a)  dismiss the objection; or
(b)  uphold the objection in whole or in part.

Not later than 30 working days after deciding whether to dismiss or uphold an
objection, the Minister must send to the objector—

(a) a copy of the decision, which must include the reasons for the decision;
and

(b)  written notice of any required or permitted changes to the kind of secur-
ity to be obtained and maintained or the amount secured, as the case
requires; and

(c) if paragraph (b) applies, and the changes are required changes, the
time by which the objector must comply with the changes.
Compare: 1991 No 70 s 89ZR

Financial capability assessments

Minister may assess financial capability to meet decommissioning
obligation

This section and sections 89 to 91 apply to a person (person A) who has a
decommissioning obligation in respect of any infrastructure and who is—

(a) apermit holder of the relevant commercial permit; or

(b)  an owner of ORE transmission infrastructure.
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The Minister may carry out an assessment to determine whether person A is
highly likely to have the financial capability to carry out and meet the costs of
decommissioning (a financial capability assessment).

The Minister may carry out a financial capability assessment of a commercial
permit holder at any time while the relevant permit is in force.

The Minister may appoint any suitably qualified person to carry out a financial
capability assessment on the Minister’s behalf.

Compare: 1991 No 70 s 892G

Criteria for considering whether to carry out financial capability
assessment

When considering whether to carry out a financial capability assessment under
section 88, the Minister may take into account—

(a)  information received under the following:
(i) section 75 (which relates to decommissioning proposals):
(i) section 76 (which relates to decommissioning cost estimates):

(iii) section 78 (which relates to information needed to monitor per-
son A’s financial position); and

(b)  the circumstances of person A; and

(c) any information relating to current or emerging risks to person A’s abil-
ity to comply with their obligations under this Part; and

(d) any other matters the Minister considers relevant.
Compare: 1991 No 70 s 89ZH

Process for carrying out financial capability assessment

When carrying out a financial capability assessment under section 88, the
Minister—

(a) may take into account information received under the following:
(i) section 75 (which relates to decommissioning proposals):
(i) section 76 (which relates to decommissioning cost estimates):

(iii)) section 78 (which relates to information needed to monitor per-
son A’s financial position); and

(b) may take into account any other matters the Minister considers relevant;
and

(c)  must meet the requirements prescribed by the regulations (if any).
Compare: 1991 No 70 s 89Z1

Minister must notify outcome of financial capability assessment

As soon as practicable after a financial capability assessment under section
88 is completed, the Minister must notify person A of—
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(a)  the Minister’s conclusion as to whether they are highly likely to have the
financial capability to carry out and meet the costs of decommissioning;
and

(b)  the reasons for that conclusion.

Guidance note

The results of the most recent financial capability assessment (if any) will be a
relevant consideration when the Minister is considering whether to alter the
acceptable financial security arrangement.

Compare: 1991 No 70 s 89Z]

Relevant persons must provide supporting information
This section applies to—

(a) a person who may be subject to a financial capability assessment under
section 88; and

(b)  any other person who the Minister considers is likely to hold information
that is relevant and reasonably necessary to carry out a financial capabil-
ity assessment (for example, parent companies, banks, or auditors).

The person must keep a record of any information prescribed by the regulations
as relevant and reasonably necessary to enable the Minister to carry out a
financial capability assessment.

The person must provide a copy of the information to the Minister—

(a)  at the times, or within a period after the occurrence of any events, that
are prescribed by the regulations (if any); and

(b)  on request from the Minister, within any reasonable time specified in the
request.

The Minister may, by written notice, require the person to provide any further
information that the Minister considers relevant and reasonably necessary to
carry out the financial capability assessment.

The person must provide a copy of the information to the Minister—
(a)  in the form and in the manner set out in the notice; and

(b)  within any reasonable time specified in the notice requiring the informa-
tion.

See section 116 (which relates to the use and disclosure of information).
Compare: 1991 No 70 s 89ZF
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Provisions relating to decommissioning of ORE transmission infrastructure
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Ownership requirements for transmission infrastructure

The owner of ORE transmission infrastructure must be a single entity that is
either a body corporate that is incorporated in New Zealand or an overseas
company that is registered under Part 18 of the Companies Act 1993.

The owner of ORE transmission infrastructure must inform the chief executive
within 30 working days of entering into any contract with another person to
build or operate any ORE transmission infrastructure or to transfer ownership
of any ORE transmission infrastructure, including details about the proposed
transfer, transferee, and any other information the chief executive may require.

Reports about transmission infrastructure

The owner of ORE transmission infrastructure must provide reports about that
infrastructure and related activities to the chief executive as required by the
regulations (if any) or by the chief executive.

Miscellaneous provisions

Minister’s assessment has no bearing on other legislative requirements

This Part does not limit or affect any person’s obligations under another enact-
ment (for example, the Resource Management Act 1991, the Exclusive Eco-
nomic Zone and Continental Shelf (Environmental Effects) Act 2012, or the
Health and Safety at Work Act 2015).

Any requirement under this Part for a person to supply information does not
replace or limit any requirement for that person to supply information under
other provisions in this Act or another enactment.

Compare: 1991 No 70 s 89B

Joint and several liability

Subsection (2) applies if there is more than 1 person that, under this Part,
must carry out, or meet the costs of, the decommissioning of any infrastructure.

Each person to whom this subsection applies is jointly and severally liable to
perform that decommissioning obligation under this Part.

Compare: 1991 No 70 s 89P
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Relationship with other provisions

A former permit holder is not prevented from carrying out their decommission-
ing obligation under this Act by section 12.

Guidance notes

See also section 38C of the Exclusive Economic Zone and Continental Shelf
(Environmental Effects) Act 2012, which requires a commercial permit holder to
submit an accepted decommissioning plan under that Act when they make an
application for a marine consent under that Act to decommission ORE infrastruc-
ture.

See also sections 100E to 100H of that Act, which relate to decommissioning
plans required under that Act in respect of ORE infrastructure.

Part 4
Administration and enforcement

Subpart —Administration

Chief executive

Delegation of functions by Minister

The Minister may, either generally or particularly, delegate to the chief execu-

tive, in accordance with clause 5 of Schedule 6 of the Public Service Act 2020,

any of the Minister’s functions, duties, or powers under this Act other than—

(a) a decision under section 18(2) or 28(2) to reject an application for a
permit on the grounds that the grant of a permit would or could pose a
significant risk to national security or public order; and

(b)  this power of delegation.

The chief executive may, in accordance with clauses 2 and 3 of Schedule 6 of

the Public Service Act 2020, subdelegate any function, duty, or power dele-

gated to the chief executive by the Minister in accordance with subsection

(1).

Any delegation or subdelegation made under this section may be revoked in

accordance with clause 4 or 6 of Schedule 6 of the Public Service Act 2020, as

the case may be.

Compare: 1991 No 70 s 6

Chief executive may approve forms

The chief executive may approve forms of applications, notices, and other
documents required for the purposes of this Act that are not otherwise pre-
scribed by the regulations.

If the chief executive approves a form,—
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(a)  the chief executive must publish the form on an internet site maintained
by or on behalf of the chief executive; and

(b)  a person must provide the application, notice, or other document in the
approved form.

Minor corrections to permits

The chief executive may amend a permit to correct any minor omissions,
errors, or other defects in the permit.

Enforcement officers

Appointment, and termination of appointment, of enforcement officers

The chief executive may appoint persons who are employees of a government
department, a Crown entity, or a local authority to perform or exercise 1 or
more of the functions or powers conferred on enforcement officers under this
Act.

The chief executive must issue a warrant of authorisation to each enforcement
officer that states the functions and powers of the officer.

An enforcement officer who exercises, or purports to exercise, a power con-
ferred by this Act must carry and, if required to do so, produce—

(a)  the enforcement officer’s warrant of authorisation; and

(b)  evidence of the enforcement officer’s identity.

An enforcement officer’s appointment may be terminated by—

(a)  the chief executive revoking the appointment by written notice; or
(b)  the enforcement officer resigning the appointment.

An enforcement officer must, on the termination or ending of the appointment,
surrender their warrant to the chief executive.

Compare: 1991 No 70 s 99A

Persons assisting enforcement officer

An enforcement officer who exercises a power under this Act may be accom-
panied by any person or persons reasonably necessary to assist the enforcement
officer to exercise that power.

Compare: 1991 No 70 s 99B(4)

Functions, duties, and powers of enforcement officers may be exercised by
chief executive

The chief executive may perform or exercise the functions, duties, and powers
of an enforcement officer under this Act.
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Enforcement powers

Power to require information

The Minister or an enforcement officer may, by written notice, require any per-
son to provide any information that the person giving the notice considers is
necessary for any purpose relating to that person’s functions, duties, or powers
under this Act or for the administration or enforcement of this Act.

The information specified in the notice may relate to—
(a) any aspect of the operation of a permit; and
(b) any commercial agreements or arrangements—

(1)  that relate to a permit or to an ORE development in respect of
which a permit is held; and

(i1)  in which a person who holds an interest in the permit is a party;
and

(c) any ORE transmission infrastructure activities.

Information may be disclosed to the Minister or an enforcement officer in con-
fidence if—

(a)  a person who is required to provide information under subsection (1)
so requests; and

(b) the Minister or enforcement officer agrees to that request in writing.

A person required to provide any information under this section must provide
the information—

(a)  in the form and in the manner set out in the notice; and

(b)  within any reasonable time specified in the notice requiring the informa-
tion; and
(c)  free of charge; and

(d) regardless of whether the Minister or enforcement officer agrees to the
information being disclosed in confidence.

Compare: 1991 No 70 s 99F

Power of entry for inspection

An enforcement officer who is specifically authorised by the chief executive in
accordance with section 101(2) to do so may, at all reasonable times, for the
purpose specified in subsection (2), enter and inspect a premises, place
(except a dwelling house or marae), structure, vehicle, or ship in which—

(a)  ORE infrastructure activities are being carried out; or

(b)  equipment, data, or information is held in connection with ORE infra-
structure activities.
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The purpose for which the power to enter and inspect may be exercised is to
determine whether the requirements of this Act or the regulations or the condi-
tions of a permit are being complied with.

The power to enter and inspect includes the power to make copies of docu-
ments and to require a person to make, or assist in the making of, copies of
documents.

If the owner or occupier of the premises, place, structure, vehicle, or ship is not
present at the time of the inspection, the enforcement officer must leave in a
prominent position at, or attached to, the premises, place, structure, vehicle, or
ship a written notice showing—

(a)  the date and time the inspection was carried out; and
(b)  the name of the officer carrying out the inspection.
An enforcement officer must not enter a dwelling house or marae except—

(a)  with the consent of an occupier, owner, or person in charge of that dwell-
ing house or marae; or

(b) in accordance with a search warrant issued under section 98 of the
Search and Surveillance Act 2012.

Application for warrant for entry to search

An application for a search warrant in respect of a premises, place, structure,
vehicle, or ship may be made by—
(a) aconstable; or

(b) an enforcement officer specifically authorised in writing by the chief
executive in accordance with section 101(2) to apply for search war-
rants.

The application must be made in the manner provided in subpart 3 of Part 4 of
the Search and Surveillance Act 2012.

An issuing officer may issue a search warrant in respect of the premises, place,
structure, vehicle, or ship if satisfied that there are reasonable grounds—

(a) to suspect that an offence has been, is being, or will be committed
against the Act; and

(b)  to believe that there is evidential material at the premises, place, struc-
ture, vehicle, or ship.

Application of Part 4 of Search and Surveillance Act 2012

Part 4 of the Search and Surveillance Act 2012 (other than sections 118 and
119) applies, with any necessary modifications, in respect of inspections or
searches undertaken under this Act by enforcement officers.

Compare: 1991 No 70 s 99D
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Power to audit records

A person referred to in subsection (2) may carry out an audit of records, kept
by or on behalf of a permit holder, for the purpose specified in subsection

(3).
The following persons may carry out an audit if directed by the chief execu-
tive:

(a)  an enforcement officer:
(b) an independent auditor appointed by the chief executive.

The purpose for which the power to carry out an audit of records may be exer-
cised is to obtain information about the following matters and to report that
information to the chief executive:

(a)  the calculation and payment of any money payable to the Crown:

(b)  compliance with any requirement under this Act or the regulations or a
condition of a permit relating to keeping or providing records or other
information.

If the chief executive appoints an independent auditor, the chief executive may
require the permit holder to pay the costs of the independent auditor for the
audit.

Compare: 1991 No 70 s 99E
Safety zone officers

Safety zone officers

The following persons are safety zone officers:

(a) every constable:

(b)  every person in charge of a ship of the New Zealand Defence Force:

(c) every person acting under the command of a person described in para-
graph (b).

For the purposes of this section, ship includes a warship as defined in section

2(1) of the Maritime Transport Act 1994.

Powers of safety zone officers

This section applies if a safety zone officer has reasonable cause to suspect that
a master of a ship or any other person is committing, has committed, or is
attempting to commit an offence under section 148 or 153.

The safety zone officer may require the master of the ship—
(a)  toremove the ship from a safety zone; or

(b) not to enter a safety zone.

The safety zone officer may require a person—

(a) to leave a safety zone; or
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(b)  not to enter a safety zone; or

(c) not to carry out activities in the safety zone that contravene the restric-
tions declared under section 63 in relation to the safety zone.

A safety zone officer who exercises a power under this section may be accom-
panied by any person or persons reasonably necessary to assist the safety zone
officer to exercise the power.

A person who provides assistance under subsection (4) may exercise the
powers provided to a safety zone officer under subsections (2) and (3).

Protection of enforcement officers and safety zone officers

Protection of officers acting under authority of this Act

The following persons are not liable in any criminal or civil proceedings for
any act done or omitted to be done in good faith in the performance or exercise,
or intended performance or exercise, of their functions, duties, or powers under
this Act (other than when exercising powers of inspection or to search under
sections 105 and 106):

(a) an enforcement officer:
(b) asafety zone officer:

(c) aperson called upon to assist an enforcement officer or safety zone offi-
cer.

Sections 166 and 167 of the Search and Surveillance Act 2012 apply in relation
to persons exercising powers of inspection or to search under sections 105
and 106.

Compare: 1991 No 70 s 99G
Obligation of office holders

Office holders not to have pecuniary interest

Except as otherwise provided in this Act or the regulations, a person holding
any office under, or employed by, the Crown in any capacity in the administra-
tion of this Act must not have a direct or indirect pecuniary interest in any per-
mit or any ORE development.

Compare: 1991 No 70 s 94
Registers, records, and use of information

Chief executive to maintain register of permits
The chief executive must maintain a register of permits.

The register must include the following information for each permit (whether
the permit is current or has ceased to be current):

(a)  the name and contact details of the permit holder:

59
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(b)  acopy of the permit:

(c) arecord of any variation, transfer, change of significant influence, and
partial surrender approved in relation to the permit:

(d) any other information prescribed by the regulations.

The register may include any other information that the chief executive thinks
1s appropriate.

The chief executive must make the information on the register publicly avail-
able unless the information is commercially sensitive or disclosure is prohibi-
ted under the Privacy Act 2020.

The chief executive must update the register if the chief executive becomes
aware that there is a change or error in the information on the register.

Minister must notify chief executive of decisions affecting information on
register

The Minister must notify the chief executive if the Minister makes a decision
under this Act that affects any information kept on the register.

Permit holder must keep records

A permit holder must keep the following records in relation to ORE infrastruc-
ture activities conducted by or on behalf of the permit holder under the permit:

(a) financial records, including any financial records required to be kept and
retained under the Tax Administration Act 1994:

(b)  commercial records, including any feasibility studies:
(c)  scientific and technical records:
(d) any calculations made in support of the above records:

(e) records, reports, statements, or any other documentation or information
required under other legislation, if regulations made under this Act pre-
scribe that they must be retained for the purposes of this Act:

(f)  any other records prescribed by the regulations.
The records must be kept—

(a) for at least 7 years after the year to which they relate or for at least 2
years after the permit to which they relate ceases to be current, which-
ever is the later; and

(b) in a form that ensures that they can be readily provided in accordance
with this section; and

(c)  inthe manner prescribed by the regulations.
A permit holder must provide copies of the records to the chief executive—
(a) atany time if requested to do so by the chief executive; and

(b)  asrequired by a condition of the permit; and
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(c) as may be prescribed by the regulations.

In addition, a permit holder must provide copies of all records kept under this
section before the date that a permit is transferred, surrendered in full, revoked,
or otherwise ceases to be current.

Use and disclosure of information

The Minister, the chief executive, or any enforcement officer may use any
information supplied under this Act for the purpose of performing or exercising
any function, duty, or power conferred on a person under this Act.

However, if the Minister, the chief executive, or any enforcement officer con-
siders that any information, in relation to any person, is commercially sensitive
information or personal information, the Minister, chief executive, or enforce-
ment officer must not disclose that information unless—

(a)  the disclosure is for the purposes of, or in connection with, the perform-
ance or exercise of any function, duty, or power conferred or imposed by
or under this Act on the Minister, the chief executive, or any enforce-
ment officer; or

(b)  the information is publicly available; or

(c) the disclosure is with the consent of the person to whom the information
relates, or to whom the information is confidential; or

(d) the disclosure is in connection with proceedings, or any investigation or
inquiry for proceedings, for an offence against this Act or any other
legislation; or

(e) disclosure is required by other legislation; or

(f)  disclosure is authorised under this Act; or

(g) disclosure is required by a court of competent jurisdiction; or
(h)  the information is disclosed to an agency under section 118.
In this section,—

commercially sensitive information means information to which section
9(2)(b)(i1) of the Official Information Act 1982 refers

personal information has the meaning set out in section 7(1) of the Privacy
Act 2020.

Chief executive may publish certain feasibility data

This section applies to information provided by a permit holder in accordance
with section 33(b) that is of 1 or more of the following kinds:

(a) geological surveys:
(b)  environmental monitoring:

(c) climate and weather patterns:
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(d)  other data obtained by the permit holder during ORE feasibility activities
that is prescribed by the regulations for the purposes of this section.

The chief executive may publish the information on an internet site maintained
by the chief executive at any time on or after the earlier of—

(a) the start date of a commercial permit granted in relation to a feasibility
permit:

(b) the date that is 1 year after the date a feasibility permit ceases to be cur-
rent.

However, the chief executive must not publish information under this section
that is commercially sensitive, unless the publication is with the consent of the
person to whom the information relates, or to whom the information is confi-
dential.

Sharing of information with agencies
Subject to any legislation,—

(a)  the Minister or the chief executive may provide an agency referred to in
subsection (2) with any information, or a copy of any document, that
the Minister or chief executive—

(i)  holds in relation to the performance or exercise of the Minister’s
or chief executive’s functions, duties, or powers under this Act;
and

(1)  considers may assist the agency in the performance or exercise of
the agency’s functions, duties, or powers under any legislation;
and

(b) an agency referred to in subsection (2) may provide the Minister or
chief executive with any information, or a copy of any document, that
it—

(1)  holds in relation to the performance or exercise of its functions,
duties, or powers under or in relation to any legislation; and

(1))  considers may assist the Minister or the chief executive in the per-
formance or exercise of its functions, duties, or powers under this
Act.

The agencies for the purpose of subsection (1) are the following:
(a) WorkSafe New Zealand:

(b)  the Environmental Protection Authority:

(c) Maritime New Zealand:

(d)  the Department of Conservation:

(e)  the Ministry for the Environment:

(f)  the Government Communications Security Bureau:
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(g) the New Zealand Police:

(h)  the New Zealand Security Intelligence Service:
(i)  aconsent authority:

(j)  the Electricity Authority:

(k)  the New Zealand Defence Force:

(I)  any other agency in New Zealand that holds information that relates to
activities to which this Act applies.

If subsection (1) applies, the Minister, chief executive, or agency (as the case
may be) may impose conditions relating to the provision of any information or
document, including conditions relating to—

(a) the storage and use of, or access to, anything provided:

(b)  the copying, returning, or disposing of copies of any documents provi-
ded.

Nothing in this section limits the Privacy Act 2020.

This section applies despite anything to the contrary in any contract, deed, or
document.

Compare: 2017 No 29 s 85
Applications

Applications to Minister

This section and sections 120 to 124 apply to an application to the Minister
for the purposes of this Act.

The application must—

(a)  contain, or be accompanied by, any information prescribed by the regu-
lations; and

(b)  be accompanied by any fee prescribed by the regulations (if any); and

(c)  otherwise be made in the manner prescribed by the regulations.

Minister may request further information

The Minister may request an applicant to provide any further information the
Minister considers will assist the Minister in assessing the application.

The Minister’s request must—
(a) be made in writing; and

(b)  set out the date by which it must be complied with (which must allow
the applicant a reasonable time to comply).

After making a request, the Minister may defer consideration of the application
until the request is complied with.
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Rejection of non-complying application

The Minister may reject an application without considering its merits if the
application does not comply with the requirements of this Act.

Applicant must notify of change in circumstances

An applicant must notify the Minister as soon as reasonably practicable if,
before an application is decided, the applicant becomes aware of any change in
their circumstance that may materially affect the Minister’s consideration of the
application.

Time frame and manner for considering applications

The Minister must decide an application under this Act in the manner, and
within any time frame, prescribed by the regulations.

Minister must notify applicant of decision

As soon as practicable after making a decision on an application, the Minister
must give written notice to the applicant of the decision.

The notice must include reasons for the decision if the decision is to reject an
application.

If the Minister grants an application for a variation to the permit under section
37 or sections 39 to 41, the notice must state the date the variation takes
effect.

If the Minister gives approval for a transfer under section 42, the notice must
state the date the transfer takes effect.

Serving notices and other documents

Permit holder’s address for service and contact

A permit holder must give written notice to the chief executive of its address
for service, which may be its physical address in New Zealand or its email
address.

A permit holder must give written notice to the chief executive of—

(a) an address (which may be an email address) and telephone number at
which the permit holder can be contacted; and

(b) any change to the address or telephone number provided under para-
graph (a) as soon as reasonably practicable, but no later than 10 work-
ing days after the change takes effect.

Service of notices and other documents

A notice or any other document required or authorised to be served on or given
to a person for the purposes of this Act—
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(a) must, if the person has specified an address for service, be served or
given by sending it by post or delivering it to that address:

(b) may, if paragraph (a) does not apply, be served or given by—

(1)  delivering it personally to the person (other than to a Minister of
the Crown); or

(i1)  delivering it at the usual or last known place of residence or busi-
ness of the person; or

(iii)) sending it by post addressed to the person at the usual or last
known place of residence or business of the person; or

(iv)  sending it to the usual or last known email address of the person;
or

(v) leaving it at a document exchange for direction to the document
exchange box number used by the person.

If a notice or other document is to be served on or given to a body (whether
incorporated or not) for the purposes of this Act, service on an officer of the
body, or on the registered office of the body, in accordance with subsection
(1) is to be treated as service on the body.

If a notice or other document is to be served on a partnership for the purposes
of this Act, service on any one of the partners in accordance with subsections
(1) and (2) is to be treated as service on the partnership.

This section does not apply to notices or other documents served or given in
any proceeding in any court or to the extent that a different or particular deliv-
ery method is specified by this Act or the regulations.

Receipt of notices and other documents
A notice or other document is treated as received,—
(a) ifitis delivered to a natural person,—

(i)  when it is handed to that person; or

(i1)  if the person refuses to accept the document, when it is brought to
the attention of, and left in a place accessible to, that person:

(b) if it is emailed, on the first working day following the day on which it is
sent:

(c) if it is posted, 5 working days after it is posted or any shorter period
determined by the court in a particular case:

(d) if it is delivered to a document exchange, 5 working days after it is
delivered or any shorter period determined by the court in a particular
case.

In proving the serving on or giving of a notice or other document—

(a) by email, it is sufficient to prove that—
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(i)  the document was properly addressed; and
(i1))  the document was properly sent to the email address:

(b) by post or by delivery to a document exchange, it is sufficient to prove
that—

(i)  the document was properly addressed; and
(i1)  all postal or delivery charges were paid; and

(iii) the document was posted or was delivered to the document
exchange.

A notice or other document is not to be treated as having been given to a per-
son if the person proves that, through no fault on their part, the document was
not received within the time specified or at all.

Subpart 2—Enforcement

Compliance notices

Power to issue compliance notices

This section applies if an enforcement officer reasonably believes that a per-
son—

(a)  is contravening a provision of this Act or the regulations or a condition
of a permit; or

(b)  is likely to contravene a provision of this Act or the regulations or a con-
dition of a permit.

The enforcement officer may issue a written compliance notice requiring the
person to—

(a) remedy the contravention; or
(b) prevent a likely contravention from occurring or reoccurring; or

(c) remedy the things or activities causing the contravention or likely to
cause a contravention.

The enforcement officer may issue a compliance notice only if, in the opinion
of the enforcement officer,—

(a)  the contravention or likely contravention is or would be sufficiently ser-
ious to justify the issue of a compliance notice; or

(b)  there has been a repeated contravention or a repetition of behaviour that
is likely to lead to a contravention occurring or reoccurring; or

(c)  the contravention or behaviour likely to lead to a contravention has been
committed intentionally or recklessly or involves negligence on the per-
son’s part.

However, each of the criteria specified in subsection (3) may be considered
on the basis of the information readily available to the enforcement officer, and
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the enforcement officer need not make further enquiries before applying those
criteria.

Compare: 1991 No 70 s 89ZZK

Form and content of compliance notices
A compliance notice must be in writing.
A compliance notice must state—

(a)  that an enforcement officer believes, on reasonable grounds, that the per-
son—

(1)  1s contravening a provision of this Act or the regulations or a con-
dition of a permit; or

(i1)  1is likely to contravene a provision of this Act or the regulations or
a condition of a permit; and

(b)  the provision or condition the enforcement officer believes, on reason-
able grounds, is being, or is likely to be, contravened; and

(c)  briefly, how the provision or condition is being, or is likely to be, contra-
vened; and

(d) aperiod within which the person is required to remedy—
(i)  the contravention or likely contravention; or

(i1)  the things or activities causing the contravention or likely to cause
a contravention.

A compliance notice may include recommendations concerning—

(a)  the measures that could be taken to remedy the contravention, or prevent
the likely contravention, to which the notice relates; and

(b) the things or activities causing the contravention, or likely to cause a
contravention, to which the notice relates.

A compliance notice may be addressed to any person under the person’s legal
name or usual business name.

Compare: 1991 No 70 s 89ZZL

Compliance with compliance notice

A person who has been issued with a compliance notice must comply with the
notice within the compliance period (or within any extension granted under
section 131).

Compare: 1991 No 70 s 89ZZM(1)

Extension of time for compliance with compliance notices

This section applies if a person has been issued with a compliance notice.
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The enforcement officer may, on their own initiative or on the application of
the person, by written notice given to the person, extend the compliance period
for the compliance notice.

However, the enforcement officer may extend the compliance period only if the
period has not ended.

If a person applies for an extension 2 weeks or more before the end of the com-
pliance period, but a decision on that application has not been reached before
the compliance period ends, the compliance period is to be treated as having
been extended by an additional 2 weeks to enable the decision to be made.

Compare: 1991 No 70 s 89ZZN

Enforcement officer may vary or cancel compliance notice

An enforcement officer may, at any time, vary or cancel a compliance notice
issued to a person by written notice to that person.

A variation or cancellation of a compliance notice takes effect on the date spe-
cified in the notice of variation or cancellation or, if no date is specified, on the
day on which that notice is issued.

Formal irregularities or defects in compliance notice
A compliance notice is not invalid merely because of—

(a) any defect, irregularity, omission, or want of form in the notice unless
the defect, irregularity, omission, or want of form causes or is likely to
cause a miscarriage of justice; or

(b) a failure to use the correct name of the person to whom the notice is
issued if the notice sufficiently identifies the person.

Compare: 1991 No 70 s 89ZZR

Changes to compliance notice by enforcement officer

An enforcement officer may make minor changes to a compliance notice—
(a) for clarification; or

(b)  to correct errors or references; or

(c) to reflect changes of address or other circumstances.
Compare: 1991 No 70 s 89ZZP

How compliance notice is issued
A compliance notice may be issued to a person by—

(a)  delivering it to the person or, if the person refuses to accept it, bringing it
to the person’s notice; or

(b) leaving it for the person at the person’s last known place of residence
with another person who appears to be of or over the age of 16 years; or

10

15

20

25

30

35



Offshore Renewable Energy Bill Part 4 cl 137

2

3)

136
(1)

2

€)

137
(D

(c) leaving it for the person at the person’s place of business or work with
another person; or

(d) sending it to the person by prepaid post addressed to the person’s last
known place of residence or place of business or work; or

(e) sending it to an electronic address of the person in any case where the
person does not have a known place of residence or business in New
Zealand.

Regulations may prescribe the steps a person to whom a compliance notice is
issued must take to bring it to the attention of other persons.

A compliance notice—

(a) posted under subsection (1)(d) is to be treated as having been received
by the person 5 working days after the day on which it was posted:

(b)  sent electronically under subsection (1)(e) is to be treated as having
been received at the time the electronic communication first entered an
information system that is outside the control of the chief executive or an
enforcement officer.

Compare: 1991 No 70 s 89ZZS

Civil proceedings relating to non-compliance with compliance notice

On an application by an enforcement officer, the District Court may make an
order—

(a) compelling a person to comply with a compliance notice; or
(b) restraining a person from contravening a compliance notice.
The court may make an order—

(a) under subsection (1)(a) if it is satisfied that the person has refused or
failed to comply with a compliance notice:

(b) under subsection (1)(b) if it is satisfied that the person has contra-
vened, is contravening, or is likely to contravene a compliance notice.

The court may make an order under subsection (1) whether or not proceed-
ings have been brought for an offence against this Act or regulations in connec-
tion with any matter in relation to which the compliance notice was issued.

Compare: 1991 No 70 s 89ZZT
Enforceable undertakings

Enforcement officer may accept enforceable undertakings

An enforcement officer may, on application by a person, accept an undertaking
given by the person in connection with a contravention or an alleged contra-
vention of a provision of this Act or the regulations.
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The giving of an enforceable undertaking does not constitute an admission of
guilt by the person giving it in relation to the contravention or alleged contra-
vention to which the undertaking relates.

Notice of decision and reasons for decision

The enforcement officer must give the person seeking to make an enforceable
undertaking written notice of—

(a)  their decision to accept or reject the undertaking; and

(b)  the reasons for that decision.

When undertaking is enforceable

An enforceable undertaking takes effect and becomes enforceable when the
enforcement officer’s decision to accept the undertaking is given to the person
who made the undertaking, or at any later date specified by the enforcement
officer.

Withdrawal or variation of enforceable undertaking

A person who has given an enforceable undertaking may, with the written con-
sent of the chief executive,—

(a)  withdraw the undertaking; or
(b)  vary the undertaking.

However, the undertaking cannot be varied to provide for a different alleged
contravention of this Act or the regulations.

Compliance with enforceable undertaking

A person must not contravene an enforceable undertaking given by that person
that is in force.

Contravention of enforceable undertaking

An enforcement officer may apply to the District Court for an order referred to
in subsection (2) if a person contravenes an enforceable undertaking.

If the court is satisfied that the person who made the enforceable undertaking
has contravened the undertaking, the court may make 1 or more of the follow-
ing orders:

(a)  an order directing the person to comply with the undertaking:
(b)  an order discharging the undertaking.

In addition to the orders referred to in subsection (2), the court may make
any other order that the court considers appropriate in the circumstances,
including orders directing the person to pay the chief executive—

(a)  the costs of the proceedings; and
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(b)  the reasonable costs of the enforcement officer in monitoring compliance
with the enforceable undertaking in the future.

This section does not prevent proceedings being brought for the contravention
or alleged contravention of this Act or the regulations to which the enforceable
undertaking relates.

Proceedings for alleged contravention

If a person has given an enforceable undertaking in relation to a contravention
or an alleged contravention of this Act or the regulations, no proceedings
(whether civil or criminal) may be brought against them in relation to that
contravention—

(a)  while the undertaking is in effect; and
(b)  atany later time, if they have completely discharged the undertaking.

An enforcement officer may accept an enforceable undertaking in relation to a
contravention or an alleged contravention of this Act or the regulations before
proceedings in relation to that contravention have been completed.

If an enforcement officer accepts an enforceable undertaking before the pro-
ceedings are completed, the enforcement officer must take all reasonable steps
to have the proceedings discontinued as soon as practicable (to the extent that
the proceedings relate to the contravention or alleged contravention).

Olffences

Offence for undertaking ORE generation infrastructure activities under
consent without commercial permit

A person commits an offence if they contravene, or permit a contravention of,
section 12 (which prohibits a person from giving effect to a resource consent
or marine consent by undertaking ORE generation infrastructure activities
unless the person is a holder of a commercial permit under this Act).

A person who commits an offence against this section is liable on convic-

tion,—

(a) if they are an individual, to imprisonment for a term not exceeding 2
years or to a fine not exceeding $1 million, or both; or

(b) in any other case, to a fine not exceeding $10 million.

Offence for change in significant influence over permit holder without
approval

A person commits an offence if they contravene, or permit a contravention of,
section 46 (which relates to the requirement not to make a change in signifi-
cant influence over a permit holder without the Minister’s approval).

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $800,000.
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In a prosecution of a person for an offence against this section, it is a defence if
the defendant proves that they did not know, and could not reasonably be
expected to have known, that they obtained, or ceased to hold, significant influ-
ence over the permit holder.

Offence for failing to notify Minister of change in circumstance
A person commits an offence if they contravene, or permit a contravention
of,—

(a) section 49 (which relates to the requirement to notify the Minister of a
change in circumstances that may materially affect the Minister’s deci-
sion on an approval for a change in significant influence over a permit
holder); or

(b) section 122 (which relates to the requirement to notify the Minister of
a change in circumstances that may materially affect the Minister’s con-
sideration of an application).

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $200,000.

Offence for failing to notify Minister of change in significant influence
over permit holder

A person commits an offence if they contravene, or permit a contravention of,
section 50 (which relates to the requirement to notify the Minister of a
change in significant influence over a permit holder).

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $200,000.

In a prosecution of a person for an offence against this section, it is a defence if
the defendant proves that they did not know, and could not reasonably be
expected to have known, that they obtained, or ceased to hold, significant influ-
ence over the permit holder.

Offence for entering or carrying out activity in safety zone
A person commits an offence if—

(a)  they are the master of a ship; and

(b)  the ship enters or is present in a safety zone; and

(c) the ship’s presence, or the activity carried out by or on the ship, in the
safety zone contravenes the restrictions declared in a notice made under
section 62 in relation to the safety zone.

A person commits an offence if—

(a) they enter a safety zone; and
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(b) the person’s presence, or the activity carried out by the person, in the
safety zone contravenes the restrictions declared in a notice made under
section 62 in relation to the safety zone.

A person who commits an offence against subsection (1) or (2) is liable on
conviction to a fine not exceeding $10,000.

No proceedings for an offence against this section may be brought in a New
Zealand court without the consent of the Attorney-General in respect of an
offence under this section committed by a person on board, or by a person leav-
ing, a foreign ship.

In a prosecution of a person for an offence against this section, it is a defence if
the defendant proves that they had a reasonable excuse for the contravention.

For the purposes of subsection (5), a reasonable excuse for a contravention
includes, but is not limited to, the following:

(a) it was necessary in order to save a person’s life or save a ship:

(b) it was necessary to secure the safety of ORE infrastructure or other
structures or equipment:

(c)  the person took all reasonable steps to avoid the contravention.

Offence for knowingly failing to meet decommissioning obligation or
financial security obligation

A person commits an offence if—
(a)  they do any of the following:

(i)  contravene, or permit a contravention of, section 70 or 71 by
failing to carry out or meet the costs of (or both) the decommis-
sioning of any ORE infrastructure as required by subpart 2 of
Part 3:

(i1) act, fail to act, or engage in a course of conduct that results in the
person not being able to meet all or part of their decommissioning
obligation by the time the person is required to do so under sec-
tion 74:

(iii)  contravene, or permit a contravention of, section 79 by failing to
put in place, or maintain (or both), an acceptable security arrange-
ment as required by subpart 3 of Part 3; and

(b)  they do so knowing that the failure, act, or course of conduct will have
that result.

Guidance note

See also section 157, which provides that a person may be liable for a pecuniary
penalty for contravening their decommissioning obligation or their financial security
obligation.
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If a body corporate commits an offence under this section, a person who is a
director of that body corporate at the time the offence was committed also com-
mits the offence.

A person who commits an offence under this section is liable on conviction,—

(a)  if they are an individual (including an individual director), to imprison-
ment for a term not exceeding 2 years or to a fine not exceeding $1 mil-
lion, or both; or

(b) in any other case, the greater of—
(i)  afine not exceeding $10 million; and

(i1)) a fine not exceeding 3 times the cost of decommissioning or, in
the case of a contravention of the financial security obligation, 3
times the amount by which the contravention reduced the required
amount of the security (see section 80(2)(a) for how that
amount is to be determined).

In a prosecution of a director for an offence against this section, it is a defence
if the director proves that—

(a) the person liable for carrying out the decommissioning obligation or
financial security obligation (person A) took all reasonable steps to
ensure that person A would meet person A’s obligation; or

(b)  the director took all reasonable steps to ensure that person A would meet
person A’s obligation; or

(c)  in the circumstances, the director could not reasonably have been expec-
ted to take steps to ensure that person A would meet person A’s decom-
missioning obligation or financial security obligation.

Proceedings under this section may be commenced within 3 years after the
matter giving rise to the offence was discovered or ought reasonably to have
been discovered.

Offence for wilfully obstructing, hindering, resisting, or deceiving person
executing powers

A person commits an offence if they wilfully obstruct, hinder, resist, or deceive
any person in the execution of any powers conferred on that person by or under
this Act.

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $3,000.

Offence for failing to provide information

A person commits an offence if they contravene, or permit the contravention
of, section 104 (which relates to the requirement to provide information to
the Minister or an enforcement officer).
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A person who commits an offence against this section is liable on conviction to
a fine not exceeding $20,000.

Offence for knowingly providing false information
A person commits an offence if—

(a) they provide, or permit the provision of, false, altered, incomplete, or
misleading information to a person performing functions or exercising
powers under this Act or the regulations; and

(b)  they know that the information is false, altered, incomplete, or mislead-
ing.

A person who commits an offence against this section is liable on conviction to

a fine not exceeding $800,000.

Offence for failing to comply with requirement of safety zone officer

A person commits an offence if they fail to comply with a requirement of a
safety zone officer under section 110.

A person who commits an offence against this section is liable on convic-

tion,—

(a) if they are an individual, to imprisonment for a term not exceeding 12
months or to a fine not exceeding $15,000, or both; or

(b) in any other case, to a fine not exceeding $150,000.

No proceedings for an offence against this section may be brought in a New
Zealand court without the consent of the Attorney-General in respect of an
offence under this section committed by a person on board, or by a person leav-
ing, a foreign ship.

Offence for office holder having pecuniary interest

A person commits an offence if they contravene, or permit the contravention
of, section 112 (which relates to the requirement for an office holder not to
have a pecuniary interest in a permit).

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $20,000.

In a prosecution of a person for an offence against this section, it is a defence if
the defendant proves that they did not know, and could not reasonably be
expected to have known, that they held a pecuniary interest in a permit.

Offence for contravening compliance notice

A person commits an offence if they contravene, or permit the contravention
of, section 130 (which relates to the requirement to comply with a compli-
ance notice).

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $200,000.
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In a prosecution of a person for an offence against this section, it is a defence if
the defendant proves that they had a reasonable excuse for the contravention.

It is not an offence to fail to comply with recommendations in a compliance
notice.

Offence for contravening enforceable undertaking

A person commits an offence if they contravene, or permit the contravention
of, section 141 (which relates to the requirement not to contravene an
enforceable undertaking).

A person who commits an offence against this section is liable on conviction to
a fine not exceeding $200,000.

If an enforceable undertaking has been given, criminal proceedings may be
taken for an offence within 6 months after—

(a)  the enforceable undertaking is contravened; or

(b) it comes to the notice of the chief executive that the undertaking has
been contravened; or

(c) the chief executive agreed to the withdrawal of the undertaking.
Pecuniary penalties

Pecuniary penalty contravention

A person commits a pecuniary penalty contravention if they do any of the fol-
lowing:

(a)  contravene, or permit a contravention of, section 70 or 71 by failing to
carry out or meet the costs of (or both) the decommissioning of any
infrastructure as required by subpart 2 of Part 3:

(b) act, fail to act, or engage in a course of conduct that results in the person
not being able to meet all or part of their decommissioning obligation by
the time the person is required to do so under section 74:

(c)  contravene, or permit a contravention of, section 79 by failing to put in
place, or maintain (or both), an acceptable security arrangement as
required by subpart 3 of Part 3.

A person commits a pecuniary penalty contravention against this section if
the person—

(a) actually commits a contravention set out in subsection (1); or
(b) isinvolved in the contravention by—
(1)  aiding, abetting, counselling, or procuring the contravention; or

(i1))  inducing (by threats, promises, or otherwise) a person to commit
the contravention; or

(i11))  conspiring with others to commit the contravention; or
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(c) attempts to actually commit or attempts to induce another person to actu-
ally commit the contravention; or

(d)  has been in any way, directly or indirectly, knowingly concerned in, or
party to, the contravention by another person.

Pecuniary penalty order

A court of competent jurisdiction may, on the application of an enforcement
officer, make a pecuniary penalty order against a person if satisfied that the
person has committed a pecuniary penalty contravention against section 156.

Proceedings under this section may be commenced within 3 years after the
matter giving rise to the contravention was discovered or ought reasonably to
have been discovered.

A pecuniary penalty order is an order that a person must pay to the Crown a
pecuniary penalty that the court determines to be appropriate (a pecuniary
penalty).

Reasonable mistake defence in pecuniary penalty proceedings

It is a defence to a proceeding for a pecuniary penalty order under section
157, in connection with a contravention of this Act, if the person proves that—

(a)  the contravention was due to a reasonable mistake or due to events out-
side of the person’s control; and

(b)  the contravention was remedied (to the extent that it could be remedied)
as soon as practicable after the contravention was discovered by the per-
son or brought to the person’s notice; and

(c)  the person has compensated or offered to compensate any person who
has suffered loss or damage by that contravention.

For the avoidance of doubt, a mistake does not include a mistake of law or a
mistake in the interpretation of any enactment or of any document.

Maximum pecuniary penalty
The maximum pecuniary penalty that a person can be ordered to pay is,—
(a) inthe case of an individual, $500,000; or
(b)  in the case of a body corporate, the greater of—
(1)  $10 million; and

(i1)  if the court is satisfied that the contravention resulted in a remed-
ial cost, 3 times the remedial cost (if it can be readily ascertained);
and

(i)  if the remedial cost cannot be readily ascertained, 10% of the turn-
over of the person and all its interconnected bodies corporate (if
any) in each accounting period during which the contravention
occurred.
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In this section, remedial cost means a cost to the Crown or another person in
order to remedy the effects of the contravention.

Considerations for court in determining amount of pecuniary penalty

In determining an appropriate pecuniary penalty, the court must take into
account all relevant matters, including the following:

(a)  the nature and extent of the contravention:

(b)  the nature and extent of any loss or damage suffered by any person
because of the contravention:

(c)  any gains made or losses avoided by the person in contravention:

(d) the circumstances in which the contravention took place (including
whether the contravention was intentional, inadvertent, or caused by
negligence).

Rules of civil procedure and civil standard of proof apply

A proceeding under this subpart for a pecuniary penalty order is a civil pro-
ceeding and—

(a)  the rules of court and rules of evidence and procedure for civil proceed-
ings apply; and

(b) the standard of proof is the standard of proof that applies in civil pro-
ceedings; and

(c) the chief executive may, by order of the court, obtain discovery and
administer interrogatories.

Two or more civil penalty contraventions

This section applies if the same, or substantially the same, conduct of a person
constitutes a pecuniary penalty contravention against section 157 for a
contravention of 2 or more provisions of this Act.

Proceedings may be brought against the person in relation to 2 or more contra-
ventions, but only one civil penalty order may be made against the person in
relation to the conduct.

Relationship between pecuniary penalties and criminal liability

A criminal proceeding for an offence may be commenced against a person in
relation to particular conduct whether or not a proceeding for a pecuniary pen-
alty order under section 157 has been commenced against the person in rela-
tion to the same conduct.

A proceeding under section 158 against the person in relation to particular
conduct is stayed if a criminal proceeding against the person for an offence in
relation to the same conduct results in conviction.
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Subpart 3—Appeals and regulations
Appeals

Right of appeal to High Court on question of law

A person may appeal to the High Court against the following decisions of the
Minister if the person is a person in respect of whom the decision was made:

(a) rejecting an application for a commercial permit under section 28:

(b) rejecting an application to make a minor extension to the permit area
under section 37:

(c)  rejecting an application to extend the duration of a permit under section
39 or 40:

(d)  declining to give approval for a transfer under section 42:

(e) declining to give approval for a change in significant influence under
section 48:

(f)  revoking an approval for a change in significant influence under sec-
tion 49:

(g) revoking a permit under section 55.
An appeal under this section may only be on a question of law.

An appeal must be made within 20 working days after the date on which notice
of the decision was communicated to the appellant or any further time that the
High Court may allow.

The High Court may confirm, reverse, or modify the decision.

Nothing in this section affects the right of any person to apply for judicial
review.

Consequences of appeal to High Court

If an appeal to the High Court is lodged under section 165, pending the deter-
mination of the appeal,—

(a)  every decision of the Minister appealed against continues in force; and

(b)  no person is excused from complying with any of the provisions of this
Act on the ground that an appeal is pending.

Regulations and cost recovery

Regulations

The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations for all or any of the following purposes:
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Regulations contemplated by Act

providing for anything this Act says may or must be provided for by
regulations:

Permits
prescribing matters relating to the granting of permits, including—

(i)  requirements for permits (including requirements relating to an
applicant):

(1)  matters that the Minister or chief executive must have regard to:

(iii) persons or classes of persons whom the Minister or chief execu-
tive must consult:

(iv)  conditions that permits are subject to, the kinds of conditions that
the Minister may impose on those permits, or matters to which
conditions imposed by the Minister may relate:

Prescribed manner

prescribing the manner in which things may be done, including—
(i) by whom, when, where, and how the thing must be done:

(i)  the form that must be used in connection with doing the thing:

(i11)) what information or other evidence or documents must be provi-
ded in connection with the thing:

(iv)  requirements with which information, evidence, or documents that
are provided in connection with the thing must comply:

(v)  that fees must be paid in connection with doing the thing:
Other regulations

prescribing information that must be included or provided for the pur-
poses of this Act:

providing for anything incidental that is necessary for carrying out, or
giving full effect to, this Act.

The Minister may recommend regulations under subsection (1)(b) only if—

(a)

(b)

the Minister has consulted any persons that the Minister considers are
likely to be significantly affected by the regulations; and

the Minister is satisfied that the regulations are necessary or desirable
after having regard to the purpose of this Act and to the relevant costs
and benefits.

Regulations made under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).
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The Governor-General may, by Order in Council made on the recommendation
of the Minister, make regulations—

(a)

(b)

(c)

(d)

(e)
)
(2

(h)

(1)

@

(k)

imposing a levy on permit holders under this Act for the purpose of
recovering all or part of the reasonable direct and indirect costs of
administering this Act:

specifying the permit holders, or classes of permit holders, who are
liable to pay the levy:

imposing a levy on ORE transmission infrastructure owners for the pur-
pose of recovering all or part of the reasonable direct and indirect costs
of administering this Act as it relates to decommissioning of ORE trans-
mission infrastructure:

specifying the ORE transmission infrastructure owners, or classes of
ORE transmission infrastructure owners, who are liable to pay the levy:

specifying the levy, or how the levy or rates of levy are calculated:
specifying when and how the levy is to be paid:

including in the levy, or providing for the inclusion in the levy, any
shortfall in recovering the actual costs:

to refund, or provide for refunds of, any over-recovery of the actual
costs:

requiring the payment to the chief executive of fees in connection

with—

(i)  an application or request to the Minister or chief executive to per-
form or exercise any function, duty, or power under this Act:

(i1)  the performance or exercise of any other function, duty, or power
under this Act:

prescribing the amounts of the fees referred to in paragraph (i) or the
manner in which those fees are to be ascertained:

providing for waivers, discounts, or refunds of the whole or any part of a
levy or fee for any case or class of cases.

Regulations made under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Chief executive or Minister may refuse to act if fee not paid

The chief executive or the Minister (as applicable) may refuse to perform or
exercise a function, duty, or power under this Act until the fee prescribed by
the regulations is paid.
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2
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Fees and levies recoverable as debt due

An unpaid fee or levy may be recovered by the chief executive in a court of
competent jurisdiction as a debt due to the Crown.

Interest on unpaid levy

If a person does not fully pay, by the due date, any levy payable under this Act
(the original amount), the chief executive may make a written demand for the
payment of interest on the part of the original amount that remains unpaid.

The person is liable for the interest payable and the interest must be calculated
for every month or part of a month after the due date during which the original
amount remains unpaid in full.

Interest must be calculated in accordance with the following formula:

a=(bxc)+12
where—
a is the interest payable
b is any part of the original amount that remains unpaid at the end of the

month for which the interest is calculated

c is the taxpayer’s paying rate, as defined in section 120C of the Tax
Administration Act 1994.

Any payment the chief executive receives or applies on account of the person’s
liability to pay an original amount must first be applied towards payment of the
interest.

Compare: 1991 No 70 s 99J

Part 5
Amendments to other Acts

Subpart —Amendments to Exclusive Economic Zone and Continental

172

173
(1)

2

82

Shelf (Environmental Effects) Act 2012

Principal Act

This subpart amends the Exclusive Economic Zone and Continental Shelf
(Environmental Effects) Act 2012.

Section 4 amended (Interpretation)

In section 4(1), definition of accepted decommissioning plan, after “section
100B”, insert “or 100F”.

In section 4(1), definition of non-notified activity, paragraph (c), after “sec-
tion 38(3)”, insert “or 38C”.
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38B

(1

2

38C

)

Section 29E amended (Decommissioning plans)

In section 29E(1)(a), after “section 100A(2)”, insert “or 100E(2)”.

In section 29E(1)(b), after “section 100B(1)(a)”, insert “or 100F(1)(a)”.
In section 29E(1)(c), after “section 100B(1)(b)”, insert “or 100F(1)(b)”.

New sections 38A to 38C inserted

After section 38, insert:

Applicants for marine consents related to ORE generation infrastructure
activities must hold permit under Offshore Renewable Energy Act 2024

This section applies to an applicant for a marine consent for any ORE gener-
ation infrastructure activities within the meaning of the Offshore Renewable
Energy Act 2024.

The applicant must be the permit holder of a current feasibility permit or com-
mercial permit granted under the Offshore Renewable Energy Act 2024 that
applies to the area to which the consent applies, and the details of the feasibil-
ity or commercial permit must be provided in the application.

A consent authority may, at any time, determine that the application is incom-
plete if the applicant does not comply with subsection (2).

Guidance note

See also sections 12 and 144 of the Offshore Renewable Energy Act 2024, which
prohibit a person from giving effect to a marine consent by undertaking ORE gen-
eration infrastructure activities unless the person is a holder of a commercial per-
mit under that Act.

Marine consents related to ORE generation infrastructure activities
cancelled if commercial permit under Offshore Renewable Energy Act
2024 expires or is revoked or surrendered in full

This section applies to a marine consent for any ORE generation infrastructure
activities within the meaning of the Offshore Renewable Energy Act 2024.

The consent is automatically cancelled if and when the holder of the consent
ceases to be the permit holder of a current commercial permit granted under the
Offshore Renewable Energy Act 2024 that relates to the area subject to the
consent by reason of the expiry or revocation or surrender in full of the com-
mercial permit.

Application for decommissioning of offshore renewable energy
infrastructure

If an application for a marine consent relates to an activity to decommission
ORE infrastructure within the meaning of that term in the Offshore Renewable
Energy Act 2024,—
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84

(a) the application must include an accepted decommissioning plan that
covers the activity for the purposes of this Act; and

(b)  the proposed carrying out of the activity must be in accordance with that
plan.

See sections 100E to 100H (which relate to assessment, acceptance, and
amendment of the decommissioning plan).

New sections 100E to 100H inserted
After section 100D, insert:

Submitting decommissioning plan for offshore renewable energy
infrastructure

The owner or operator of any ORE infrastructure within the meaning of the
Offshore Renewable Energy Act 2024 may submit a decommissioning plan to
the Environmental Protection Authority for acceptance.

The decommissioning plan must—
(a)  identify the infrastructure that is to be decommissioned; and
(b) fully describe how it is to be decommissioned; and

(c) if it is a revised decommissioning plan referred to in section 100G,
identify the changes from the accepted decommissioning plan that it is
intended to replace; and

(d) include any other information required by the regulations.

The regulations may elaborate on what information is required to be included
in the plan under subsection (2)(a) to (c).

Assessment and acceptance of decommissioning plan for offshore
renewable energy infrastructure

When a decommissioning plan is submitted under section 100E, the Environ-
mental Protection Authority must—

(a)  deal with the plan in accordance with the process prescribed by the regu-
lations; and

(b) assess the plan against the criteria prescribed by the regulations.
Having assessed the plan, the EPA must,—

(a) if it is satisfied that the plan meets those criteria, accept the plan as the
accepted decommissioning plan for the infrastructure to which it relates;
or

(b)  otherwise refuse to accept the plan.

To avoid doubt, the EPA may refuse to accept a plan if it considers that it does
not have adequate information to determine whether it meets the criteria.

The EPA must give to the owner or operator of the infrastructure—
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(a)  written notice of its decision under subsection (2); and

(b) if it refuses to accept the plan, written reasons for that decision.

Amendment of accepted decommissioning plan for offshore renewable
energy infrastructure

If the owner or operator of any ORE infrastructure wishes to amend the decom-
missioning plan accepted under section 100F (the current plan), it may
submit a revised decommissioning plan to the Environmental Protection
Authority under section 100E.

If the EPA accepts the revised plan under section 100F(2)(a),—
(a)  the current plan ceases to be the accepted decommissioning plan; and

(b) the revised plan becomes the accepted decommissioning plan in its
place.

Requirement for public consultation on decommissioning plan for
offshore renewable energy infrastructure

Regulations made for the purposes of section 100F must provide for public
consultation in relation to a decommissioning plan that has been submitted for
acceptance.

However, in relation to a revised decommissioning plan referred to in section
100G, the regulations may provide for either of the following:

(a)  that public consultation is required only in relation to the changes from
the current plan (as defined in section 100G) to the revised plan; or

(b)  that public consultation is not required if the EPA is satisfied that the
effect on the environment and existing interests of implementing the
revised decommissioning plan would not be materially different from, or
would be less than, the effect of implementing the current plan.

Regulations are to be regarded as providing for public consultation in relation
to a plan if the regulations—

(a) require the EPA to publicly notify the plan; and

(b) allow any person who wishes to make a submission about the plan a
reasonable opportunity to do so; and

(c)  require the owner or operator of the infrastructure to consider each sub-
mission and—

(i)  amend the plan in response to the submission; or
(i1))  explain to the EPA why it does not propose to amend the plan in
response to the submission.
Schedule 1 amended
In Schedule 1,—
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(a) insert the Part set out in Schedule 2 of this Act as the last Part; and

(b)  make all necessary consequential amendments.
Subpart 2—Amendments to Resource Management Act 1991

178 Principal Act
This subpart amends the Resource Management Act 1991.

179 New sections 88AA and 88AB inserted

After section 88, insert:

88AA Applicants for resource consents related to ORE generation
infrastructure activities must hold permit under Offshore Renewable
Energy Act 2024

(1)  This section applies to an applicant for a resource consent for any ORE gener-
ation infrastructure activities within the meaning of the Offshore Renewable
Energy Act 2024.

(2)  The applicant must be the permit holder of a current feasibility permit or com-
mercial permit Act granted under the Offshore Renewable Energy Act 2024
that applies to the area to which the consent applies, and the details of the feasi-
bility or commercial permit must be provided in the application.

3 A consent authority may, at any time, determine that the application is incom-
y may. y pp
plete if the applicant does not comply with subsection (2).

Guidance note

See also sections 12 and 144 of the Offshore Renewable Energy Act 2024, which
prohibit a person from giving effect to a resource consent by undertaking ORE
generation infrastructure activities unless the person is a holder of a commercial
permit under that Act.

88AB Resource consents related to ORE generation infrastructure activities
cancelled if commercial permit under Offshore Renewable Energy Act
2024 expires or is revoked or surrendered in full

(1)  This section applies to a resource consent for any ORE generation infrastruc-
ture activities within the meaning of the Offshore Renewable Energy Act
2024.

(2)  The consent is automatically cancelled if and when the holder of the consent
ceases to be the permit holder of a current commercial permit granted under the
Offshore Renewable Energy Act 2024 that relates to the area subject to the
consent by reason of the expiry or revocation or surrender in full of the com-
mercial permit.

180 Schedule 12 amended
In Schedule 12,—
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(a) insert the Part set out in Schedule 3 of this Act as the last Part; and

(b)  make all necessary consequential amendments.
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Schedule 1 Offshore Renewable Energy Bill

Schedule 1
Transitional, savings, and related provisions

Part 1
Provisions relating to this Act as enacted

There are no transitional, savings, or related provisions in this Act as enacted.
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Schedule 2

New Part 3 inserted into Schedule 1 of Exclusive Economic Zone and
Continental Shelf (Environmental Effects) Act 2012

s 177

Part 3 5
Provisions relating to Offshore Renewable Energy Act 2024

4 Stay on applications made before permit granted under Offshore
Renewable Energy Act 2024

(1)  This clause applies to an application for a marine consent in respect of any off-
shore renewable energy generation infrastructure activities, within the meaning 10
of the Offshore Renewable Energy Act 2024, that is made before the com-
mencement of that Act.

(2) The application is stayed, and cannot be granted, until the applicant is the
holder of a current feasibility permit or commercial permit that has been gran-
ted under that Act in respect of those activities. 15
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Schedule 3
New Part 8 inserted into Schedule 12 of Resource Management Act
1991
s 180
Part 8 5

Provisions relating to Offshore Renewable Energy Act 2024

48  Stay on applications made before permit granted under Offshore
Renewable Energy Act 2024

(1)  This clause applies to an application for a resource consent in respect of any
offshore renewable energy generation infrastructure activities, within the mean- 10
ing of the Offshore Renewable Energy Act 2024, that is made before the com-
mencement of that Act.

(2) The application is stayed, and cannot be granted, until the applicant is the
holder of a current feasibility permit or commercial permit that has been gran-
ted under that Act in respect of those activities. 15

Wellington, New Zealand:
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