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I INTRODUCTION

Cannabis, often termed marijuana, is the most widely used illicit drug in Australia,' and around
the world.? In 2019, 36% of surveyed Australians had used cannabis in their lifetime,® and
11.2% of surveyed Western Australians over the age of 14 had used cannabis in the previous
12 months.* In 2018-2019, there were 71,151 cannabis arrests in Australia with 91% being
consumer arrests (the amount of cannabis was deemed to be for personal use).’> Cannabis is a
depressant drug which affects brain function and produces a sensation of being high when a
person consumes dried cannabis buds or leaves.® Recreational cannabis is currently legal in
Canada, Georgia, South Africa, Malta, Mexico, Uruguay, and twenty-one states in the United
States. Similarly, with 41% of Australians supporting the legalisation of recreational cannabis
for personal use in 2019, reforming WA’s cannabis legislation is a topical issue which has not

been sufficiently explored in empirical literature.

In Western Australia (‘“WA”), it is illegal to possess, cultivate or supply cannabis in any form.®
WA attempts to deter cannabis use by imposing the most punitive drug laws in Australia with
the maximum statutory penalty for possessing cannabis with intent to sell or supply being a
fine of $100,000 or 25 years’ imprisonment, or both.” However, many jurisdictions, and some

Western Australian politicians are echoing the sentiment that a punitive approach to cannabis
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enforcement causes significant harm to individuals and the community, and that a new
approach is required.!® The Australian National Drug Strategy suggests governments should
apply a harm minimisation approach to drug policy; making drug use a public health, opposed
to a criminal law issue.!' WA’s punitive prohibition results in high enforcement costs; a burden
on prisons and courts; unrealised economic benefits; a lack of effective public health
campaigns; and social costs arising from interactions with crime, and subsequently, the

criminal justice system.!?

A Scope of Article

This paper examines the efficacy of WA’s current cannabis policy and provides
recommendations on how the regime can be reformed to improve public health, economic and
social outcomes by conducting a comparative analysis of WA’s punitive prohibition
framework, decriminalisation in the Australian Capital Territory (‘ACT’) and legalisation
regimes in the United States and Canada. This research paper advocates for WA to take steps
to implement a less punitive cannabis regime, drawing lessons from the ACT and ultimately,
legalise recreational cannabis using a harm-minimisation framework. Legalising cannabis and
regulating consumption in a manner similar to alcohol or tobacco will likely minimise social
costs, promote public health outcomes, and create economic benefits of cannabis which are
currently lost to the black market. However, legalisation is currently not feasible as the federal
prohibition on cannabis sales renders any state legalisation regime invalid under s 109 of the
Commonwealth Constitution. Until cannabis sales are legal at a federal level, legalisation will
be untenable in WA. The legalisation of cannabis for medicinal purposes, while an important

topic, is beyond the scope of this paper.

II HARM MINIMISATION APPROACH

19 Nicole Lee and Alison Ritter, ‘Australia’s recreational drug policies aren’t working, so what are the options
for reform?’, The Conversation (Web Page, 2 March 2016) <https://theconversation.com/australias-recreational-
drug-policies-arent-working-so-what-are-the-options-for-reform-55493>; Nathan Hondros, ‘Are WA’s ‘Tough
on Drugs’ Politicians about to Drop their Rhetoric?’, WA Today (online, 22 October 2018)
<https://www.watoday.com.au/politics/western-australia/are-wa-s-tough-on-drugs-politicians-about-to-drop-
their-rhetoric-20181022-p50b70.htm1>; Tomas Fitzgerald, Submission No 058 to Select Committee into
Alternate Approaches to Illicit Drug Use and its Effects on the Community, Legislative Council, Submission to
Legislative Council Select Committee into Alternate Approaches to Illicit Drug Use and its Effects on the
Community (11 January 2019) 13, 26.
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This section describes the benefits of applying a harm minimisation approach to drug policy, a
model which successfully reduced drug related harm in Portugal.!* A harm minimisation
approach to drug use involves applying public health policies to reduce the harms associated
with drugs, rather than merely reducing drug use,'* making drug use a public health, rather
than a criminal justice issue. The Australian National Drug Strategy supports a harm
minimisation approach to drug policy, thereby shifting the focus of drug policy from criminal
justice responses to health interventions including treatment and support.!> A health-based
approach is currently the dominant method for reducing social harms arising from drug use as
individuals can seek help with less stigma and discrimination, education campaigns about
harms and risks can be facilitated, and harms associated with a criminal conviction can be
mitigated.'® As fines or sentences of imprisonment are unlikely to address the social issues that
drive drug use, a health-focused approach will likely have greater success in reducing drug

related harm.!”

A Utility of the Harm Minimisation Approach

The harm minimisation approach was successful in Portugal where in 2001 all illicit drugs
were decriminalised, allowing users to more easily seek treatment and support services, vastly
improving health outcomes.'® Portugal’s increased education and support also reduced usage
rates and drug related harm.!® Similarly, the utility of this framework is demonstrated in
Australia’s approach to alcohol regulation. Possession and consumption of alcohol is not a
criminal offense despite undesirable health and social harms related to excessive drinking;
instead of imposing criminal sanctions, the government focuses on prevention, treatment and
education to reduce demand for alcohol and its related harms.?® The Legalise Cannabis WA
Party uses a grape analogy to explain its approach to cannabis policy: you can grow grapes,

make those grapes into wine and share the wine with your friends and family without a licence,

13 Drug Policy Alliance, Drug Decriminalization in Portugal: A Health-Centred Approach (Fact Sheet February
2015) 1 (‘Drug Decriminalization in Portugal’).

14 Select Committee into Alternate Approaches to Reducing Illicit Drug Use and its Effects on the Community,
Legislative Council of Western Australia, Help, Not Handcuffs: Evidence-Based Approaches to Reducing Harm
from Illicit Drug Use (Final Report, November 2019) 64 [5.41] (‘Help, Not Handcuffs’).
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16 Help, Not Handcuffs (n 14) 72 [6.25].

17 Tbid 69 [6.11].

'8 Drug Decriminalization in Portugal (n 13) 1.

19 Ibid.

20 Help, Not Handcuffs (n 14) 70 [6.12].
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however, if you want to sell that wine, you require a licence, must meet quality control

standards and pay the applicable fees.?!

B Harm Minimisation in WA

The Western Australian Alcohol and Drug Interagency Strategy 2018-2022 purports to apply
a harm minimisation framework for the regulation of alcohol and drugs.?? The framework
comprises three pillars: supply reduction (reducing the supply of illicit drugs and regulating
the supply of licit substances), demand reduction (preventing uptake and supporting users with
evidence-based treatment) and harm reduction (reducing the adverse social and economic costs

)'23

of substance use to individuals and communities).”” Despite including harm minimisation

principles in its drug strategy, WA continues to push its ‘tough on drugs agenda’,?* creating a
system whereby resources are allocated to punishing drug use, rather than preventing the drug-
related harms. In WA, the largest cohort of prisoners, comprising 22% of all people
incarcerated in WA, are people whose most serious offence is possession or supply of a
prohibited substance.?> WA has the highest per capita rate of drug incarceration in Australia,
with more people in prison for drug offences than Victoria, a state with three times WA’s
population.?® WA’s Alcohol and Drug Interagency Strategy suggests a harm minimisation
framework should underpin all discussions relating to WA’s cannabis policy,?” however, this
intention has not manifested in current drug policy. To obtain the benefits of a harm
minimisation framework, the WA government should implement a coherent, evidence-based

regime which weighs the relative harms of the substances it purports to regulate with the harms

arising from regulation.

2'About the Legalise Cannabis WA Party' Legalise Cannabis WA Party (Web page)
<https://Ilcwaparty.org.au/>.

22 Government of Western Australia Mental Health Commission, The Western Australian Alcohol and Drug
Interagency Strategy 2018-2022 (Report, 2018) 15 (‘The Western Australian Alcohol and Drug Interagency
Strategy 2018-2022’).

2 Ibid.

24 Jacob Kagi, ‘Festival Pill Testing off the Table as Premier Mark McGowan Favours ‘Tough on Drugs
Approach’, ABC News (online, 2 February 2019) < https://www.abc.net.au/news/2019-02-02/pill-testing-off-
the-table-in-wa-despite-drug-deaths/10771770>; Nathan Hondros, ‘Are WA’s ‘Tough on Drugs’ Politicians
about to Drop their Rhetoric?’, WA Today (online, 22 October 2018)
<https://www.watoday.com.au/politics/western-australia/are-wa-s-tough-on-drugs-politicians-about-to-drop-
their-rhetoric-20181022-p50b70.htm1>; Western Australia, Parliamentary Debates, Legislative Assembly, 28
November 1980, 4235, (William Hassell).
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26 Tbid 12-13.

2The Western Australian Alcohol and Drug Interagency Strategy 2018-2022 (n 22) 15.
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I11 WA’S CANNABIS REGIME

A History of the Regime

In 1895, the British government commissioned an extensive cannabis report which made
recommendations that have been echoed in modern harm minimisation and cannabis
commentary.?® The Indian Hemp Commission Report stated that ‘total prohibition of the
cultivation of the hemp plant for narcotics, and of the manufacture, sale, or use of the drugs
derived from it, is neither necessary nor expedient in consideration of their ascertained effects,
the prevalence of the habit of using them, the social and religious feeling on the subject, and of
the possibility of its driving the consumers to have recourse to other stimulants or narcotics
which may be more deleterious’.?’ The report also argued that cannabis policy should be based
on control and restriction to suppress excessive use and constrain moderate use within

acceptable limits,*° reasoning adopted in WA s harm minimisation strategy. '

In 1925, the League of Nations (apparently unaware of the findings in the 1895 report) drafted
the International Opium Convention which banned opioids, coca, cannabis and their derivatives
for recreational use.*? Although cannabis was not originally part of the convention, Egypt with
backing from Turkey suggested that cannabis was as dangerous as opium and should be subject
to the same controls.?® In response to cannabis’ inclusion in the convention, the Australian
Health Department director stated that there was no need to ban cannabis.>* Despite cannabis
being one of the most frequently prescribed medicines in Australia in the 1930s, after increased
pressure from the United Kingdom and the United States to conform with the obligations, all
Australian states made recreational use illegal and medicinal products were phased out by the
1960s.% The prohibition was accompanied by an aggressive scare campaign, with cannabis

depicted as ‘a drug that causes insanity, criminality, and death — the most violence-causing

28 Transform Drug Policy Foundation, How to Regulate Cannabis (Report, No 2, 2016) 217 (‘How to Regulate
Cannabis Report’). For example, The Western Australian Alcohol and Drug Interagency Strategy 2018-2022 (n
22) 15; National Drug Strategy Household Survey 2019 (n 1) 2.

2 Ibid.

30 Ibid.

3! For example, The Western Australian Alcohol and Drug Interagency Strategy 2018-2022 (n 22) 15; National
Drug Strategy Household Survey 2019 (n 1) 2.

32 Paul Gregoire, 'Vote to Legalise Cannabis in the WA Election: An Interview with LCWA's Leo Treasure',
Sydney Criminal Lawyers (Blog Post, 10 February 2021)
<https://www.sydneycriminallawyers.com.au/blog/vote-to-legalise-cannabis-in-the-wa-election-an-interview-
with-lcwas-leo-treasure/> 1.

33 Ibid.

34 Ibid.

35 Ibid.
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drug in the history of mankind’.>® The scare campaign ran rife in Australia and introduced the
word ‘marijuana’ which was described as ‘an evil sex drug that causes its victims to behave

like raving sex maniacs’.’
B Misuse of Drugs Act 1981 (WA)

In WA, cannabis is regulated under the Misuse of Drugs Act 1981 (WA) (‘MoDA’) which
provides for two main offences: possession of a prohibited plant or substance,*® and possession
with intent to sell or supply.>® The latter offence occurs when a person possesses over 100g of
cannabis*’ or more than 10 plants,*' and has a statutory maximum penalty of a $100,000 fine
or 25 years’ imprisonment, or both.*? Possession with intent to sell or supply is tried summarily
with a maximum statutory penalty of a $2,000 fine or two years’ imprisonment or both** where
the offender possesses less than 500g of cannabis** or less than 20 plants.*> The MoDA was
enacted to ‘substantially target criminals and those who seek to profit’*® from drug use.
Parliament recognised that targeting addicts would not reduce the problem,*’ rather, the
legislation aimed to ‘cut off market supply’.*® However, many consumers of illicit drugs are
charged and subject to these harsh penalties,*” meaning the MoDA is not effectively fulfilling
its purpose to target suppliers who are motivated by profit. Similarly, the MoDA is a blunt
instrument and does not consider the relative harms of the various prohibited substances,
meaning the penalty for possessing cannabis is the same as for methamphetamine, a more
harmful drug.*® Likewise, the MoDA is arbitrary in the prescribed quantity of drugs which give
rise to the presumption of intent to sell or supply®' as there has been little attempt to scale and

standardise the quantities into usual doses. For example, an intention to sell or supply is deemed

36 How to Regulate Cannabis Report (n 28) 220.

37 Nick Kilvert, ‘Hemp is an eco-friendly material, but anti-marijuana campaigns a century ago set the
Australian industry back’, ABC News (online, 24 January 2020) <https://www.abc.net.au/news/science/2020-01-
24/hemp-cannabis-growing-australia-industry/11788030>.

38 Misuse of Drugs Act 1981 (WA) ss 6(2) and 7(2).

39 Ibid ss 6(1) and 7(1).

40 Ibid sch 5.

4! Ibid sch 6.

42 Ibid s 34.

43 Ibid s 34.

4 Ibid sch 3.

4 Ibid sch 4.

46 Western Australia, Parliamentary Debates, Legislative Assembly, 28 November 1980, 4235, (William
Hassell).

4T Western Australia, Parliamentary Debates, Legislative Assembly, 4 August 1981, 2376, (William Hassell).
8 Ibid.

4 [llicit Drug Data Report 2018-19 (n 5) 13.

0 David Nutt et al, ‘Drug Harms in the UK: a Multicriteria Decision Analysis’ (2010) 369 The Lancet 1558.
! Misuse of Drugs Act 1981 (WA) s 11.
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at around 200 usual doses of cannabis whereas a person can possess 250 usual doses of heroin

before the stronger penalties apply.>>

Since the 1960s, Australian drug policy has relied heavily on enforcement measures, however,
during the following forty year period, drug markets and violent crime increased,>® suggesting
tough penalties were not curbing use. Conversely, between 1993-2019, Australian crime rates
(recorded as the number of victims for homicide, robbery, unlawful entry with intent, motor
vehicle theft and other theft) declined,> and drug use data indicates that less people used illicit
substances in 2019 than in 2001, however, these trends are likely unrelated to a tough on
drugs criminal justice system response. Additionally, non-users of cannabis more frequently
cite cannabis’ adverse health consequences than harsh penalties as the reason for abstaining.>¢
Moreover, the penalties do not appear to have any significant impact on subsequent cannabis
use as many offenders who received an expiation notice or a conviction stated that they would
continue to use cannabis, even if they were caught again.’’” Moreover, in 2016, the ACT had
the least punitive drug enforcement regime and the lowest overall rate of cannabis use at 8.4%
of the population.>® Although the demographics of the ACT differ when compared to states
with higher cannabis use statistics, the ACT’s low rate and lower incidences of associated
harms suggests that a less punitive regime may illicit better health and social outcomes than a
prohibitive approach. If the purpose of WA’s punitive approach to drug enforcement is to

deter—or at lease reduce—cannabis use, the statistics suggest the MoDA is ineffective.>
C Cannabis Infringement Notice Scheme in WA

In 2004, cannabis was decriminalised in WA under the Cannabis Control Act 2003 (WA),
meaning that while cannabis remained illegal, offences concerning personal cannabis

possession did not result in a criminal penalty.®® If a person possessed less than 30g of cannabis

52 Fitzgerald (n 10) 9-10.

53 Help, Not Handcuffs (n 14) 12 [3.7], citing Alex Wodak, ‘The Abject Failure of Drug Prohibition’ (2014)
47(2) Australian and New Zealand Journal of Criminology 190.

4 Australian Bureau of Statistics, 27 years of Recorded Crime — Victims Data’, ABS (Web Article, 16
September 2020 <https://www.abs.gov.au/articles/27-years-recorded-crime-victims-data#cite-window1>.

55 Australian Institute of Health and Welfare, ‘Illicit Drug Use’, AITHW (Web Article, 2 September 2022) <
https://www.aihw.gov.au/reports/illicit-use-of-drugs/illicit-drug-use>.

% Eric Single, Paul Christie and Robert Ali, ‘The Impact of Cannabis Decriminalisation in Australia and the
United States’ (2000) 21(2) Journal of Public Health Policy 157, 160; Help, Not Handcuffs (n 14) 26 [3.63].
57 Single, Christie and Ali (n 56) 165; National Drug Strategy Committee, The Social Impacts of the Cannabis
Expiation Notice Scheme in South Australia (Summary Report, 4 May 1998) 26.

38 Australian Institute of Health and Welfare, National Drug Strategy Household Survey 2019; data table S.34,
in Drug Statistics series 2020: Canberra.

% Help, Not Handcuffs (n 14) 13 [Finding 8]; Fitzgerald (n 10) 13.

0 Help, Not Handcuffs (n 14) 68 [6.4].



2022 Improving Cannabis Regulation in Western Australia 327

or up to 2 plants, they would be issued a Cannabis Infringement Notice (‘CIN’) meaning they
could undertake a cannabis education session or pay a civil penalty in lieu of a criminal
conviction. This decriminalisation framework employed a harm minimisation ideology and
treated cannabis use as a public health, rather than a criminal law policy issue. Then Premier
Geoff Gallop stated the decriminalisation regime was successful and met its intended goals:®!
the scheme mitigated the adverse effects of a criminal conviction, reduced pressure on WA’s
criminal justice system and WA’s cannabis usage rate did not increase.®? Regrettably, the
public was not educated on the difference between decriminalisation and legalisation meaning

the legislation likely did not fulfil any deterrent purpose.®’

In 2010, the decriminalisation model was overturned by the Barnett government who stated
that ‘more people...will not only experiment with, but also use or perhaps cultivate cannabis,
become addicted, move on to harder drugs and die’ and that ‘young people will lose their lives
because of this legislation’.®* The Cannabis Law Reform Act 2010 (WA) implemented the
Cannabis Intervention Requirement Scheme (‘CIR’), which is not dissimilar to the CIN, which
allows a person over the age of 14 who is caught with less than 10g of cannabis or a smoking
implement containing detectable traces of cannabis to attend a Cannabis Intervention Session
with a counsellor instead of receiving a criminal conviction.®> Adults are only entitled to
receive one CIR notice whereas children aged between 14-17 can receive two.% A person who
commits a subsequent minor cannabis offence will be prosecuted. In 2018-2019, WA arrested
10,463 individuals for cannabis offences, with 1,546 people receiving CIR notices.®” In 2017-
2018, 79% of the CIR notices issued by WA Police were expiated through treatment.5®
Diversion away from the criminal justice system and towards health interventions is an
empirically-supported method of reducing social and economic harms associated with drug

use.® However, Western Australians are the least likely in Australia to be diverted away from

61 Rebecca Turner, 'WA and the ACT both decriminalised marijuana, but they have gone in very different
directions since', ABC News (online, 27 September 2019) <https://www.abc.net.au/news/2019-09-27/cannabis-
reform-happened-in-wa-long-before-the-act/11552294>.

62 Ibid; Help, Not Handcuffs (n 14) 31 [4.18].

8 Turner (n 61).

%4 Ibid.

% Government of Western Australia Mental Health Commission, ‘Cannabis Intervention Requirement (CIR)’,
Government of Western Australia Mental Health Commission (Web Page)
<https://www.mhc.wa.gov.au/getting-help/diversion-support-programs/cannabis-intervention-requirement-cir>.
% Ibid.

o7 [llicit Drug Data Report 2018-19 (n 5) 57.

8 The Western Australian Alcohol and Drug Interagency Strategy 2018-2022 (n 22) 8. Note the data is
inconsistent regarding how many CIR notices were issued in WA in 2017-2018.

% Help, Not Handcuffs (n 14) 31 [4.15].
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the criminal justice system, primarily due to the strict eligibility to participate in the CIR
scheme.” A survey of CIR participants found that 82.6% of those who had completed the
intervention session contemplated reducing their cannabis use and 73.5% considered ceasing
use.”! This data suggests the CIR and diversionary programs are effective at mitigating the
harmful effects of drug convictions. Unfortunately, WA’s current regime is of limited utility
because of the 10g eligibility condition. In June 2021, the Legalise Cannabis WA Party moved
a motion to reintroduce the decriminalisation measures contained in the Cannabis Control Act
2003 (WA), effectively increasing the CIR eligibility limit to 30g of cannabis, which would
divert more individuals away from the criminal justice system.”” This motion was backed by
the Greens Party, > however, subsequently lapsed as it did not receive the support of WA Labor

(who held the majority of seats in Parliament).”*
1AV ARGUMENTS FOR LEGALISATION

In 2018, the World Health Organization (‘WHO’) made a recommendation to the United
Nations that cannabis be removed from the international drug control schedule of most
dangerous drugs.” Around the globe, nations are reforming their cannabis policy with
recreational cannabis legalised or decriminalised in 38 countries.”® Legalisation—removing
legal prohibitions and penalties for the possession, sale and cultivation of cannabis—has
predominately occurred using two overarching regimes: a commercialised model with the goal
of attaining economic benefits, or non-commercialised model where the government strictly
regulates the production, sale, distribution and advertising of cannabis.”’” Some jurisdictions
have implemented a social club model where not-for-profit clubs produce cannabis for

members’ personal use.”® Transform Drug Policy Foundation argues in their report titled ‘How

0 Tbid 34 [4.27-4.28].

" Ibid 36 [4.38].

2 Western Australia, Parliamentary Debates, Legislative Council, 3 June 2021, 1223 (Sophia Moermond).

3 Ibid 1224 (Brad Pettitt).

74 Ibid 1225 (Stephen Dawson).

7> World Health Organization, 40th WHO Expert Committee on Drug Dependence’ (Media Release, 13
September 2018).

76 Keith Speights, ‘Marijuana Legalization Around the World’, The Motley Fool (Blog Post, 17 July 2021) <
https://www.fool.com/investing/stock-market/market-sectors/healthcare/marijuana-stocks/marijuana-
legalization/>; Terry Hacienda, ‘The 2021 Guide to Cannabis Laws Around the World’, Chicago Tribune (Web
Page, 15 July 2021) < https://www.chicagotribune.com/marijuana/sns-tft-liststory-cannabis-laws-around-the-
world-20210715-n6bdtyofrnaddj7x4ipiesmxdq-list. htmI>.

"7 Help, Not Handcuffs (n 14) 99 [7.17]; Alcohol and Drug Foundation, ‘Cannabis legalisation: what model for
regulation?’, Alcohol and Drug Foundation (Web Page, 5 June 2019) <https://adf.org.au/insights/cannabis-
legalisation/>.

8 Help, Not Handcuffs (n 14) 103 [7.40].
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to Regulate Cannabis’ that all policies regarding drug regulation fall on a spectrum between
ultra-prohibition (with harms arising from the unregulated criminal market), and commercial
promotion in an unregulated legal market.” Both options at the extremes of the spectrum cause
harm as the models are almost exclusively motivated by profit (legal and illegal).®® Policies

falling between the extremes appear to deliver the best social and health outcomes.®!

The literature considering the efficacy of cannabis legalisation regimes frequently discuss three
key themes: public health and safety concerns, the economic impacts of a commercialised
model, and social costs associated with prohibition. Effective drug policy should weigh the
relative harms of legalising the drug with the harms which arise from prohibition. In WA, it is
arguable that the harms and opportunity costs associated with a punitive prohibition on
cannabis outweigh the harms from which the legislation attempts to protect.®?> A harm
minimisation framework suggests cannabis policy should be evidenced-based, improve public
health outcomes, reduce cannabis related crime, be economically viable, and protect the youth
and vulnerable.® In order to meet these objectives, the WA government would be prudent to

take steps to transition to a less punitive regime, and ultimately, legalisation.

A Public Health and Safety

1 Cannabis Related Harms

Many critics argue that recreational cannabis should be prohibited because of the risks to public
health and safety. In 2011, when cannabis was re-criminalised in WA, the Police Minister
stated that evidence of a link between cannabis and schizophrenia was a motivating factor for
prohibiting cannabis.?* Similarly, when refusing to support the Legalise Cannabis WA Party’s
motion to reinstate decriminalisation measures, WA Labor Minister, the Hon. Stephen Dawson
MLC stated that ‘non-medicinal cannabis has the potential for significant adverse impacts on
the broader community’ including an increased risk of mental health and respiratory problems
as well as the impact on brain development, especially in children and adolescents.® The Select

Committee into Alternate Approaches to Reducing Illicit Drug Use and its Effects on the

7 Transform Drug Policy Foundation, How to Regulate Cannabis (Executive Summary No 2, 2016) 6 (‘How to
Regulate Cannabis Executive Summary’).

80 How to Regulate Cannabis Report (n 28) 29.

81 Thid.

82 Fitzgerald (n 10) 14.

8 How to Regulate Cannabis Executive Summary (n 79) 5-6.

8 Turner (n 61).

8 Western Australia, Parliamentary Debates, Legislative Council, 3 June 2021, 1226 (Stephen Dawson).
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Community stated in their report titled ‘Help, Not Handcuffs: Evidence-Based Approaches to
Reducing Harm from Illicit Drug Use’ that recreational cannabis use creates physical and social
risks, with the long-term effects of cannabis use potentially including respiratory damage, brain
damage (resulting in reduced concentration, memory and learning ability), reduced libido,
irregular menstrual cycles and lowered sperm counts, impaired immune systems and a number
of mental health conditions (especially in individuals with a family history of psychotic mental
illness).® These links suggest that long-term cannabis use, like any drug, can be harmful,
however, these physical and social risks should be interpreted in light of the harms associated
with the alternatives. There exists a large body of evidence which demonstrates cannabis is less

harmful and poses less risks than many other drugs, including licit substances.®’
2 Cannabis Harms Compared to Other Drugs

An ACT parliamentary debate outlined that many people erroneously assume that drugs are
illicit because they are inherently dangerous, ® citing a 2010 study which ranked licit and illicit
drugs on 16 harm measures (relating to individuals and the community) including health
damage, economic costs and crime.?’ The 2010 study ranked alcohol as the most harmful drug
with tobacco in sixth place and cannabis ranked eighth.”® The Australian Drug Harms Ranking
Study conducted a similar analysis, ranking alcohol as most harmful, cigarettes as fifth and
cannabis in thirteenth place.' These studies show that cannabis presents a lower risk of harm
to both individuals and those around them than licit substances such as alcohol or tobacco, and
demonstrate the failure of WA’s drug policy to adequately weigh the harms from usage with
the harms of criminalisation when formulating drug policy.”> Furthermore, unlike other
substances, cannabis has a very low acute toxicity meaning it is nearly impossible to fatally
overdose on cannabis.” Cannabis dependence is also rare when compared to other substances

such as nicotine or alcohol.”* The effects of cannabis are often described as pleasant,’” and are

8 Help, Not Handcuffs (n 14) 97 [7.10].

87 Nutt et al (n 50).

88 Australian Capital Territory, Parliamentary Debates, Legislative Assembly for the ACT, 20 February 2019,
493 (Caroline Le Couteur).

8 Nutt et al (n 50).

% Ibid.

' Yvonne Bonomo et al, 'The Australian drug harms ranking study' (2019) 33(7) Psychoparmacol. 759.

%2 Fitzgerald (n 10) 21-22; Australian Capital Territory, Parliamentary Debates, Legislative Assembly for the
ACT, 20 February 2019, 493 (Caroline Le Couteur).

% Fitzgerald (n 10) 15.

% World Health Organization, The Health and Social Effects of Nonmedical Cannabis Use (Report, 2016) 11
(‘The Health and Social Effects of Nonmedical Cannabis Use”).

% Single, Christie and Ali (n 56), 172.
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not associated with aggression, unlike alcohol or other drugs.’® It is arguable that this disjunct
between the relative harm of cannabis and severity of cannabis policy is driving the movement

towards policy reform.
3 Cannabis and Psychosis

There is a large body of literature documenting the link between psychosis or schizophrenia
and cannabis use, however, it is unclear whether that link is causal in nature.’’” Some studies
show that regular cannabis use can lower the age of onset of schizophrenia.’® A longitudinal
study found that a person who used cannabis more than 10 times before the age of eighteen
was 2.3 times more likely to develop the illness than people who had not used cannabis.”
However, this finding could be explained by reverse causation; that people with schizophrenia
are more likely to use cannabis, perhaps to relieve their symptoms.!'® By contrast, researchers
in an Australian study did not find a marked increase in the incidence of schizophrenia after a
significant increase in cannabis use between 1980-2000.'°! Although the evidence on the
subject is mixed, it suggests cannabis use has a modest contributory causal role in
schizophrenia.'®> This conclusion is contrary to the position advanced by the media,'®
demonstrating the need for public education regarding the health implications of cannabis
consumption on an individual and community level. WA’s prohibition on recreational cannabis
limits the government’s willingness to run education campaigns about the risks of using
cannabis, indirectly increasing individual and public harm.!® Given that 11.2% of Western
Australians use cannabis each year,!* there exists a need for evidence-based education on

cannabis use.

4 Cannabis Impaired Driving
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There is consensus that cannabis related traffic accidents pose a large risk to the community. !
Tetrahydrocannabinol (‘THC’) is the psychoactive compound in cannabis which produces the
sensation of being high. THC impairs cognition and psychomotor responses, including reaction
speed, which impairs driving performance.!'?’ It is evident that combining THC and alcohol,
even at low doses, significantly impairs performance and increases the risk of a crash.! The
WHO noted that ‘even though the effect is small compared to the effects of alcohol, traffic
injury may be the most important adverse public health outcome for cannabis’.!® However,
there is a lack of consensus on the amount of THC which constitutes a level impairment
comparable to a 0.05% blood alcohol concentration.!'” In Colorado and Washington, drug-
impaired driving is prohibited and is defined as driving with greater or equal to 5
nanograms/mL of THC in the blood.'!! This threshold is not universally accepted with some
studies showing 1 nanogram/mL of THC can cause an unacceptable level of impairment.''? It

3and

is important to note that cannabis can be detected in the blood for up to a week after use, !
that only recent cannabis use increases the risk of motor vehicle accidents.!'* Imposing a limit
based on THC content or a total prohibition on driving with THC in the blood will likely lead
to the prosecution of drivers with residual THC in the blood, but who are not impaired and are
otherwise fit to drive.!!> A fairer system could include a test of the driver’s behavioural
impairment in addition to blood THC content, rather than THC’s presence automatically
triggering an offence.''® If WA moves towards legalising recreational cannabis, Parliament
should consider whether driving under the influence of cannabis would be regulated in a similar

way to alcohol (with a threshold limit) or whether it would be prohibited as currently exists

under the Road Traffic Act 1974 (WA).

5 Legalisation and Usage Rates
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The literature is unsettled regarding the impact of legalisation on rates of cannabis use. Some
studies suggest that legalisation results in a decline in adolescent usage rates,'!” while others
reported an overall increase in use after legalisation.!'® Some commentators have attributed
findings that usage increased after legalisation to reporting bias (users may be more willing to
report their behaviour when it is legal).''” One source suggested that clear data regarding any
increase in new users could take up to ten years after legalisation.'?® Another study suggested
that cannabis use may increase slowly after legalisation (similar to alcohol use after the repeal
of the United States’ prohibition in 1932) as social stigma may act as a barrier to use and it
may take time for producers to enter the market, especially if production is regulated heavily
by the state.'?! If WA amends its cannabis policy, (legalisation or otherwise) the government
should collect robust usage data before and after the change to effectively measure its impact

on usage and supply pattens. '
6 Conclusions

Legalising recreational cannabis under a harm minimisation framework could improve drug-
related health outcomes if legalisation is accompanied by a rigorous, health-focused education
campaign outlining the health implications of use (especially regarding driving under the
influence of cannabis). Providing individuals the tools to make informed decisions about their
consumption choices (such as implementing dose measurements similar to standard drinks for
alcohol) could mitigate some public health and safety concerns. Similarly, the government
could apply the plain-packaging laws and bans on advertising imposed on tobacco producers
to cannabis production to ensure that a commercial legalisation model does not promote over-

consumption.
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B Economic Impacts

Global cannabis policy is comprised of a number of different regimes, each with varying
degrees of economic viability. This section will consider the economic impacts of a

legalisation regime, social club model and decriminalisation policy.
1 Legalisation Model

Legalisation involves individuals being able to possess, purchase and sometimes, cultivate
cannabis without legal prohibition or penalty. This can be achieved through a commercialised
model motivated by profit, or a non-commercialised model where production, distribution,
supply and advertising is controlled by the government.'?* Jurisdictions including California,
Colorado and Washington in the United States have successfully implemented commercialised
legalisation regimes (similar to the regulation of alcohol) and are reaping the economic
rewards. In 2020 alone, cannabis sales in California reached $4.4 billion.'** Approximately
$1.032 billion of that figure was returned to the government through taxation.!*> Additionally,
20,000 jobs are expected to be created within the first 5 years of legalisation.!?¢ In
Massachusetts, the legal recreational market sold over $440,000 worth of cannabis products on
its first day of operation in 2018.'%” Massachusetts taxes sales at 17% (6.25% sales tax and
10.75% excise tax on cannabis) amounting to $74,800 tax revenue from the first day of sales
alone.!?® The towns in which the two cannabis stores are located imposed an additional 3%
local cannabis tax,'? providing additional benefit to the community. Washington laws contain

the highest rate of taxation at 37% of all retail sales.'*® Economic modelling suggests that if
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Australia legalised recreational cannabis, the net social benefit would be valued at $727.5
million per year, with the Parliamentary Budget Office estimating that cannabis tax revenue
could reach $259 million per year.!3! These figures illustrate the significant economic impact
that a legalisation framework could provide Australia, especially when compared with the

current estimated revenue from fines being $295 million per year.!*

(b) Commercialised Legalisation and Harm Minimisation

A commercial legalisation model aligns with a harm minimisation framework as taxation
revenue can be used to fund health interventions, the commercial model would provide
consumers with a safe, legal market which undercuts illegal transactions on the black market,
removes the criminality from production and sale, and reduces the harms associated with
cannabis.!?® In Australia, black market cannabis transactions reached an estimated total of
nearly $4 billion dollars in 2016-17."** Commercialised legalisation could significantly reduce
black market cannabis transactions, especially if the framework is economically viable with
competitive pricing based on supply and demand. Even if the price of legally obtained cannabis
exceeds the price of black market cannabis, many consumers will likely pay a premium to
source their cannabis legally.'*® Moreover, the strength of commercial cannabis has increased
from 2% THC in the 1980s to 20% in 2018.'3¢ Illinois is currently the only United States

jurisdiction to tax cannabis by THC content.'*’” One argument suggests that a pragmatic
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approach would be to tax cannabis by both THC content and sales; THC content by weight

being the taxable unit.'*®

The literature describing the impact of legalisation on public health is unsettled with some
sources suggesting that a commercial legalisation model may have indirect health benefits by
providing separation between cannabis and more harmful illicit drugs,'*® while others suggest
that the capitalism mindset encourages more people to use, and consume greater quantities of
cannabis, leading to adverse health outcomes.!*’ In Colorado cannabis related traffic deaths
and hospitalisations have increased since legalisation in 2012.'*! Moreover, legalising
recreational cannabis in Colorado has not eliminated the cannabis black market, but rather has
created an incentive for cross-border trafficking into states where cannabis is illicit.'*? Should
WA choose to employ a commercialised model, it may be prudent to allocate some tax revenue

to enforcing cannabis border control.
(b) Non-commercialised Legalisation

Canada utilises a non-commercialised legalisation regime. In 2015, Canada legalised
recreational cannabis with the aims of ‘keeping cannabis out of the hands of youths, keeping
profits out of the pockets of criminals and protecting public health and safety by allowing adults
access to legal cannabis’.!* The 2020 Canadian Cannabis Survey found that 27% of
respondents used cannabis in 2019, '** with this figure reducing to 25% in the following year.!#’
The Canadian government strictly controls the nation’s dispensaries, manufacturers,
wholesalers and retailers (including private licensed and government-operated stores).!*®
Unfortunately, the Canadian regime is inefficient; overseeing production, distribution and sales

is very expensive, and it appears the government struggles to meet consumers’ demand, '4” with

12% of respondents indicating that their desired product was often unavailable in a provincially
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regulated retailer in 2020,'*® however, this figure dropped to 7% in 2021.'%° In 2021, 53% of
Canadians reported sourcing their cannabis from a legal storefront, up from 41% in 2020.
Similarly, 63% of respondents indicating that they never obtain cannabis from an illegal source,
up from 55% in 2020.'5° Between April 2019 and March 2020, Canada collected $32 million
in tax revenue from the cannabis industry,'>! paling in comparison to California’s $1.032

billion over the same period,'*? although dwarfing WA’s non-existent cannabis tax revenue.
2 Social Clubs

Cannabis social clubs are registered non-profit organisations which produce and distribute
cannabis to members for personal consumption. This model has been successful in Spain,
Uruguay, Slovenia, Belgium, France, the United Kingdom and San Francisco.'>* Although the
frameworks are different in each jurisdiction, similarities include: members are usually vetted
upon registration, members must sign an agreement not to distribute cannabis to non-members,
the amount of cannabis is restricted for each member, members must be willing to receive
information about harm reduction, and membership is typically limited to adult residents,
limiting the scope for ‘drug tourism’.'** However, in Spain, a lack of regulation has fostered
opportunism leading to social clubs being promoted to tourists.!>> Cannabis social clubs are
useful because they provide a legal avenue for cannabis use which also ensures that certain

health and safety requirements are met.!

While the non-profit model which social clubs
operate under does not provide the same level of revenue, economic growth or taxation, they

indirectly provide economic benefit by reducing black market transactions.
3 Decriminalisation

Conversely, extended decriminalisation regimes (such as the ACT), arguably create more
economic costs when compared with a prohibition regime. As the sale or supply of cannabis is

prohibited, the ACT cannot reap the economic rewards associated with legalisation. This model
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potentially encourages more engagement with the black market as more individuals wish to
use the substance, but cannot access it through legal avenues. The cost of law enforcement
would likely remain the same, if not increase as ACT Police would be required to enforce the
50g or 2 plant limit. However, court and prosecutorial costs would likely decrease as a result

of less low-level, consumer cannabis charges, providing some economic benefit.

C Social Costs

WA’s punitive approach to cannabis regulation creates a number of social costs (both real and
opportunity costs) that could be reduced under a legalisation regime. These costs include the
burden of drug enforcement, prosecution and incarceration on the justice system, the harm
suffered by the individual through exposure to the criminal justice system and harms affecting

the community.
1 Exposure to the Criminal Justice System

Despite WA’s tough drug laws, cannabis continues to circulate through the community,
suggesting the harsh penalties are not having the desired deterrent effect. Cannabis has a
weakly inelastic demand, meaning that as the price of cannabis increases, demand does not
decrease at the same rate.!>’ Alcohol, tobacco and petrol also have inelastic demands as the
products are considered essential or are addictive in nature, meaning consumers are willing to
pay the increased price. As Western Australians continue to purchase cannabis despite the
criminal prohibition, cannabis supply is left in the hands of those who have little regard for the
law. Consequently, otherwise law-abiding individuals are exposed to criminal activity and its

associated harms in order to purchase and use cannabis.

Mere contact (and especially early contact) with the criminal justice system is criminogenic. '
A criminal conviction creates significant personal, social and financial costs for the offenders
and their community.'® On top of the court imposed penalty, offenders may pay for legal
representation, they may have restrictive bail conditions which prevent international travel, and
a conviction may impact their current employment and capacity to secure work in the future. '
Diversion programs, including the CIR scheme and the Cannabis Control Act 2003 (WA)

decriminalisation regime, are successful across a number of metrics including being cost

157 Jason Payne et al, ‘The Price Elasticity of Demand for Illicit Drugs: A Systematic Review’ (2020) 606(1)
Trends & Issues in Crime and Criminal Justice 1, 12.

158 Fitzgerald (n 10) 18.

159 Tbid 19.

160 Tbid.



2022 Improving Cannabis Regulation in Western Australia 339

effective, reducing the burden on the criminal justice system (less court appearances and less
sentences of imprisonment), and increasing uptake of treatment and improving social outcomes
(mitigating the adverse effect on employment).!®" The benefits associated with
decriminalisation also extend to a legalisation regime by mitigating many negative effects

associated with a criminal conviction.
2 Burden on the Justice System and Taxpayers

WA’s cannabis prohibition creates a number of real and opportunity costs including the cost
of enforcement, court proceedings and prosecutorial costs, and the cost and burden of
incarceration on WA prisons.'®* A 2013 study found that in 2009-2010, enforcement costs
represented nearly two thirds of all government drug expenditure, costing Australian taxpayers
between $1.03-$1.07 billion,'®* with approximately 70% attributable to cannabis.'** Only 2%
of the $1.7 billion expended on illicit drugs in 2010 was used for harm reduction projects, '
down from 3.9% in 2002-2003.'® Drug enforcement costs encompass police detecting,
arresting and charging drug offences; court, prosecutorial and legal aid costs for hearing and
sentencing drug matters; expenditure associated with prisons and correctional facilities; and
the Australia Federal Police and Customs and Border Protection Services enforcement
activities.'®” A 2007 study found cannabis diversion programs in New South Wales had a
significant impact with 2658 fewer arrests and court costs reduced by $1 million in the first

three years of the program.!®® As WA has a high cannabis usage rate'®

and the highest per
capita drug incarceration rate in Australia,'’® a legalisation model would significantly reduce

the costs associated with the cannabis prohibition. Similarly, legalisation would relieve a
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considerable burden on WA’s already overcrowded prisons.!”! Finally, the money saved under
the reforms could be directed towards health care, in particular, providing treatment, support
and public health campaigns to users or pursuing enforcement measures for other, more
harmful drugs. A legalisation model would reduce the significant cost which drug enforcement

places on WA'’s taxpayers and relieve the strain that cannabis arrests put on the justice system.
v ACT LEGALISATION REGIME

In September 2019, the ACT Legislative Assembly passed Drugs of Dependence (Personal
Cannabis Use) Amendment Act 2019 (ACT) to exempt people over 18 years old from criminal
and civil penalties when in possession of cannabis. People within the ACT are allowed to carry
up to 50g of dried cannabis,'”* or 150g of fresh marijuana,'” and cultivate up to two plants per
person or up to 4 per household (hydroponic or artificial cultivation is not permitted).!”*
However, it remains illegal to sell, share or gift cannabis (including plants and seeds) to another
person.!” Although termed ‘legalisation’ by the media, the ACT’s cannabis regime is more
accurately characterised as an extended decriminalisation regime.!’® This provides limited
economic benefit as the sale and commercialisation of cannabis remains illegal. The
amendments to the Drugs of Dependence Act have been drafted so that possessing and
cultivating cannabis are still offences, however, people over the age of 18 in the ACT are

exempt from the associated penalties.'”’

The new laws protect children from the impacts of cannabis by making it an offence for a
person to fail to store cannabis out of the reach of children.!”® It is a defence to this offence that
the person proves they took all reasonable steps to ensure a child did not have access to the
cannabis.!” Moreover, consuming cannabis is prohibited in public spaces,'®® and it is an

offence to expose a child to cannabis smoke or vapour.'¥! This offence can be defended if the
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person took all reasonable steps to ensure the child was not exposed to the smoke or vapour,
or believed on reasonable grounds that the child was over the age of 18.'8? The Minister must
also prepare and publish guidance material to inform the community about the legal and health
implications of the amended legislation, demonstrating the ACT’s health-focused approach to

cannabis policy. '3

A Inconsistency with Criminal Code Act 1995 (Cth)

The Criminal Code Act 1995 (Cth) (‘Commonwealth Criminal Code’) contains a number of
drug offences which give effect to the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances.!®* Cannabis in any form is considered a
controlled drug and plant under the Commonwealth Criminal Code and Criminal Code
Regulations 2019 (Cth) meaning it is illegal to sell, possess and traffic cannabis under federal
law. This creates issues for any proposed legalisation regimes as s 109 of the Commonwealth
Constitution states that when a State law is inconsistent with a Commonwealth law, the latter
shall prevail, and the former shall, to the extent of the inconsistency, be invalid. In 2018,
Senator David Leyonhjelm introduced a private members bill which if passed, would prevent
cannabis from being defined as a controlled drug or plant in listed Commonwealth acts,
removing the Constitutional inconsistency and allowing the States to regulate the use,
possession and cultivation of cannabis.!®> The bill was referred to a Senate Committee who
recommended that the Senate not pass the bill (which lapsed in July 2019), arguing that the bill

was premature and flawed. '3

As the ACT regime has been drafted to preserve the original offences, but decriminalise the
provisions for quantities deemed for personal use, the ACT regime does not appear to be
inconsistent enough with federal laws to warrant the Commonwealth government exercising
its power under s 122 of the Commonwealth Constitution to remake the Territory’s laws.
Moreover, as the Commonwealth has not challenged the legislation’s validity, people in the
ACT are likely able to rely on the provisions. Even if the Australian Federal Police charge a

person for cannabis possession in the ACT, s 313.1 of the Commonwealth Criminal Code
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provides that it is a defence to a federal charge conducted in a State or Territory if the conduct
is justified or excused by or under a law of that State or Territory, although this provision does
not completely remove the risk of people in the ACT being arrested under the Commonwealth
Criminal Code. This situation is mirrored in the United States where multiple states legalised
recreational cannabis despite possession being a serious federal offence.'®” In 2015, United
States federal law enforcement raided and made arrests at cannabis dispensaries despite sales
being legal under local laws.!8® In December 2020, the US House of Representatives voted in
favour of the Marijuana Opportunity, Reinvestment, and Expungement Bill which if enacted,
would remove cannabis from the Controlled Substances Act meaning that there would be no
criminal penalties associated with cannabis under federal law.'®® Although the bill has gained
limited traction, in October 2022, United States President Joe Biden pardoned over 6500
individuals who were convicted of a simple possession offence relating to cannabis dating back
to the 1970s.'” The pardon also applies to those convicted under laws in the District of
Colombia and the President urged governors in other states to follow suit.!! This development,
along with the President’s indication that the government would review the classification of
cannabis as a Schedule 1 substance under federal laws'®? suggests that reforming cannabis
policy at a federal level may receive more attention during the second-half of Joe Biden’s term.
As in the United States, if an Australian jurisdiction wanted to implement a legalisation regime,
cannabis would need to be removed from the definition of a controlled drug and controlled
plant in the Commonwealth Criminal Code and Criminal Code Regulations 2019 (Cth) as

recommended in the aforementioned private members bill.!*?
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The prohibition of the sale or supply of cannabis under the Commonwealth Criminal Code
prevents WA from implementing a legalisation regime (be it commercial or non-commercial).
While the ACT’s regime is an important step towards creating a more health-centred cannabis
policy, it is an unsatisfactory framework for cannabis users as the government permits
possession for recreational use, however, turns a blind eye to how that cannabis is obtained. As
people are unable to purchase seeds and plants or give them as gifts, consumers must first turn
to the black market to purchase cannabis illegally, before consuming it legally on their
property. The quantity of cannabis an individual can possess is also not pragmatic. An
individual can only possess up to 150g of harvested cannabis, however, can cultivate two plants
which typically produce between 28-500g of cannabis buds when grown outdoors.!”* As the
plants have the potential to produce significantly more cannabis than a person is permitted to
possess, the ACT government recommends progressive harvesting to ensure a person does not
possess more than the allowed 50g of dried or 150g harvested cannabis at any given time.!'?

Although, many growers may still fall foul of these arbitrary limits.

B Inconsistency with United Nations Drug Conventions

Another challenge to a legalisation regime is its inconsistency with United Nations Drug
Conventions, to which Australia is a party.'®® These conventions prohibit the regulation of
cannabis markets for recreational purposes, although there is scope medical or scientific
purposes, home growing and the operation of social clubs.!®” A number of jurisdictions have
paved the way with Uruguay, Canada and the United States all departing from the obligations
under the conventions.'” However, it remains to be seen what the legal and political
repercussions of implementing a legalisation regime will be.!® In the future, the conventions
could be amended if the WHO recommends that cannabis be rescheduled or removed from the
convention, and the Commission on Narcotic Drugs votes in favour of the change.?”® Another
option could be to follow Bolivia’s lead and withdraw from the convention, then immediately

re-accede with reservations concerning cannabis.?’! The most likely course of action would be
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for WA to acknowledge its principled non-compliance and provide the United Nations with
the reasons for doing so, citing the health and social implications and relating them to the wider

United Nations Charter commitments.2%?

VI SUGGESTIONS FOR WA POLICY REFORM

It is clear that WA’s current prohibitory policy is ineffective and counter-productive at best,
and damaging according to a number of metrics. WA’s punitive prohibition causes more harm
than the regime potentially avoids and is an example of where the cure is worse than the
disease.?’® In order for WA to improve public health, economic and social outcomes, there
must be cannabis policy reform (with a potential outcome being a harm-minimisation focused
legalisation regime that is regulated in a way similar to alcohol or tobacco). However, until
there is federal reform to remove cannabis from the definition of a controlled drug and
controlled plant in the Commonwealth Criminal Code, a legalisation regime is untenable. In
order to reduce the harms which are associated with the current prohibition, the government
should reinstate the decriminalisation regime under the Cannabis Control Act 2003 (WA) or
adopt an extended decriminalisation regime similar to the ACT. The similarities between the
WA and ACT drug legislation (both are code jurisdictions with the MoDA and Drugs of
Dependence Act regulating drug offences) mean that an extended decriminalisation regime

could be implemented with relative ease.

If the adoption of a legalisation regime becomes feasible due to an amendment of federal law,
the WA government would be prudent to move towards legalisation by first establishing a
working group with experts from a variety of fields: public health, legal consequences (state,
federal and international), regulation (including monitoring and evaluation), production,
agriculture, and environmental science.?** This dedicated task force would oversee the entire
legalisation process, making recommendations and reforms where necessary.’® Importantly,
performance indicators for all aspects of the legalisation regime should be built into the

regulatory framework with indicia such as usage rates (including adolescent use), crime levels,
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public health outcomes and economic impacts.?’® These performance indicators should be

evaluated and reviewed regularly.?"’

Effective cannabis legalisation policy should strike a balance between providing sufficient
supply to meet demand in quantities that do not encourage use, and not being so restrictive that
it facilitates a parallel black market.?*® If legalising recreational cannabis, WA should aim to
create a legal market which mirrors the current adult demand with regards to the available
products, price and quantity.?’” The current Western Australian illicit cannabis market is not
sophisticated, meaning legalisation measures could start slowly, progressing to include other
products (edibles or on-site consumption venues) as consumers’ preferences change.’!”
Cannabis legalisation with some government restrictions has additional benefits as controlling
the scale of the cannabis industry may assist in preventing the emergence of large
pharmaceutical or other companies from using their significant commercial interests to distort

cannabis policy.?!!
VII FINAL REMARKS

Empirical literature demonstrates that WA’s punitive prohibition on cannabis represents a cure
that is worse than the disease it purports to prevent.>!> WA’s current drug policy does not
adequately weigh the harms of the substances with the harms associated with criminalisation,
resulting in social costs associated with interacting with the criminal justice system. Prohibition
also creates opportunity costs with respect to the government’s lack of preventative health-
focused interventions and dismisses the potential for sizeable economic benefits through
commercialising cannabis production and sales, and reducing enforcement and judicial costs.
With WA’s tough on drugs stance not yielding results, it is inescapable that WA’s policy
creates more harm than it prevents and is no longer possible to justify. To provide improved
health, economic and social outcomes to its people, the WA government should take steps,

following the ACT’s lead, to decriminalise cannabis, and once feasible, create a
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commercialised legalisation regime that regulates cannabis in a similar manner to alcohol or

tobacco.
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