INDUSTRIAL ARBITRATION AND
WORKERS COMPENSATION
(AMENDMENT) ACT.

Act No. 36, 1938.

George vi. An Act to make further provisicns in refation to
Ne. 86, 1538. the constitution of the Industrie! Commission
of New South Wales and 'The Workers
(‘fompensation Commission of New Sonth
Wales: to make rrovicions in relation to the
investigation of the rents of cectain premises
and of the prices of certain commiodities
and in 1elation to the fixaiion of the
prices of cortain products, commnodities and
services: to validate certain matters; to
amend



Industrial Arbitration and Workers’ Compensation
(Amendment) Act.

amend the Industrial Arbitration Act, 1912-
1935, the Imdustrial Arbitration (Amend-
ment) Act, 1926, the Workers’ Compensation
Act, 1926-1929, and certain other Acts in
certain respects; and for purposes connected
therewith  [Assented to, 22nd December,
1938.]

E it enacted by the King's Most Excellent Majesty,

by and with the advice and consent of the Legis-

lative Council and Legislative Assembly of New South

Wales in Parlinment assembled, and by the authority of
the same, as follows :(—

PART L.

PrenisiNany.

1. (1) This Act may be cited as the “‘Industrial
Arbitration and Workers’ Compensation (Amendment)
Act, 1938.”

(2) (a) The Industrial Arbitration Aet, 1912-1935,
as amended by subsequent Acts and by this Aet, may be
cited as the Industrial Avbitration Act, 1912-1938,

(b) The Industrial Arbitration (Amendment)
Act, 1926, as amended by subsequent Acts and by this

Act, may be cited as the Industrial Arbitration (Amend-
ment) Act, 1926-1938.

(¢) The Workers’ Compensation Aect, 1926-
1929, as amended by subsequent Acts and by this Aet, may
be cited as the Workers’ Compensation Aect, 1926-1938.
(3) This Act is divided info Parts as follows :—
PART I.—PrrLiniNanky.

PART IT.—AMENDMENTS OF THE I NDUSTRIAL ARBITRA-
TIoN AcCTs.

PART IIL.—Anexnyexts or tire Wonkens® Coar-
PENSATION Aor, 1926-1029,

PART
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PART II.
AMENDMENTS OF THE INDUSTRIAL ARBITRATION ACTS.
Commence- 2. (1) This section shall commence upon a date to be
ment.

appointed by the Governor and notified by proclamation
published in the Gazette.

Amendment (2) (a) The Industrial Arbitration (Amendment)

giﬁgﬁzé\o Act, 1926, as amended by subsequent Acts, is amended—

Sce. 6 (1). (1) by omitting from subsection one of section six the

(Commis- word ““four’” and by inserting in lieu thereof the

sion.) words ‘‘not less than five and not more than
six’’;

(ii) by inserting in subsection two of the same section
immediately before the word ‘‘barrister’ the
word ‘“practising’’;

(ii1) by inserting in the same subsection immediately
before the word ““solicitor?’’ the word *‘practis-
ing.”’

(b) The persons who, immediately before the
commencement of this Part, were President and other
members of the Commission shall continue to hold office
as President and members of the Commission in alt
respects as if the amendment made by subparagraph (1)
of paragraph (a) of this subsection had been in force at
the date of their respective appointments, and sub-
paragraphs (ii) and (iii) of that paragraph had not been
enacted.

(¢) This subscetion shall be read and constiued
with the Industrial Avrbitration (Amendment) Aet, 1026,
as amended by subsequent Acts.

Amendment (3) The Industrial Arbitration Act, 1912-1933, as

gg ifgtlgo amended by subscquent Acts, is amended—
,1912,

See. 82. (a) (i) by omitting from paragraph (¢) of section
(Prices.) cighty-two the words ““To report on any
matter referred to as to”” and by inserting
in Iteu thereof the words “*To investigate
and report on any matter referred to it by

the Minister as to’’;
(ii) by inserting in the same parvagraph after
the word ‘‘commodities’” wherever oceur-

‘ ring the words ‘‘or services’;
(b)
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(b) by inserting after the samec paragraph the
following new paragraph:—

(el) To investigate and report on any matter
referred to it by the Minister as to the
rents or incrcases in rents of premises
which are leased or let, either wholly or
partially, as dwelling-houses, or as shops,
or partly as a dwelling-house and partly
as a shop, or of any class of such premises
defined by the Minister in the reference;
and for the purposes of such reference a
class may Dbe defined in relation to the
rental of the premises, the value of the
premises, the purpose or mode of user
of the premises, the locality in which the
premises are situate, or any other
circumstance whatsocver;

(c¢) by inserting at the end of scetion ecighty-two
the following new subscetion:—
(2) In subsecction one of ihis section ‘‘com-
modities’ means any of the following :—

(a) any article of food (other than ecggs,
milk and butter);

(b) any article of clothing or apparcl;

(e¢) any building material;

(d) any article which enters into or is used
in the composition or preparation of
any of the foregoing commodities;

(e) any other goods or artieles which the
Governor, upon the recommendation of
the Minister, declares in the Gazette to
be a commodity.

3. (1) The Industrial Arbitration (Amendment) Act,
1926, as amended hy subsequent Acts is amended by
inserting after subseetion one of section twenty-five the
following new subsection:—

(1a) Any regulations made under section seventy-
two of the Principal Aet and in foree immediately
before the fifteenth day of April, one thousand nine

hundred
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hundred and twenty-six, shall continue in foree until
varied, rescinded or amended by regulations made
under that section as amended by subscetion one of
this section.

(2) Subsection onc of this scetion shall be decmned
to have commenced upon the fiffeenth day of April, one
thousand nine hundred and twenty-six.

PART I1I.
AxexpMENTS oF THE Workers’ CoMpeNsaTioN AcT,
1926-1929.

Commence- 4. (1) This section shall commence upon the first day
ment. of January, one thousand nine hundred aud thirty-nine.
Amendment (2) The Workers’ Compensation Aect, 1926-1929,
OAfct No.15. &5 amended by subsequent Acts, is amended—

. ’ 3 . . . .
1926. (a) (i) by omitting from subsection one of section
Sec. 31. thirty-one the words ‘“which shall consist
(Commis of a chairman and two other members

sion.
ox) appointed from time to time by the

Governor’” and by inserting in licu there-
of the words ““The Governor may appoint
such number of persons, being not less
than three and not more than four, as
he may, from time to time, determine by
notification published in the Gazette, to be
members of the Commission.
One of such persons shall be by his com-
mission appointed chairman’’;
(ii) by omitting subscctions two, three, four, five
and six of the same section, and by inserting
in lieu thereof the following subsections:—

(2) (a) A person to be qualified for
. B C
appointment as a member shall be a District
Court judge or a practising barrvister of not
less than five vears’ standing, or a practising
solicitor of not less than seven years’ stand-
ing.

(b)



Industrial Arbitration and Workers’ Compensation 505

(Amendment) Aet. No. 36, 1938,

(b) Notwithstanding the provisions of
paragraph (a) of this subsection, a person
who has, at any time before the commence-
ment of scction four of the Industrial
Arbitration and Workers’ Compensation
(Amendment) Aet, 1938, licld the office of
deputy-chairman of the Commission shall be
qualified for appointment under this scction
as a member.

(3) (a) Each member shall, subjeet to this
section, hold his office during ability and
good behaviour, shall have the samme wank,
title, status and precedence, and the same
salary, pension and other rights as a District
Court judge, and shall be removable from
office in the same manner only as a District
Court judge is by law liable to be removed
from his office.

(b) Each member shall retire on the
day on which he attains the age of seventy
vears unless he is granted retiring leave, in
which case he shall retire on the expiration
of such leave.

(4) The Governor may, upon a report by
the Commission that any member is pre-
venfed by any cause from attending to any
of the duties of his office, or that the Com-
mission is unable to cope promptly and
expeditinusly with the matters in the Com-
mission’s list, appoint some person qualified
to be appointed a member to act temporarily
as an additional member of the Commission,
and such person shall, while so acting, be
decmed to be a member of the Commission.

(5) On appointment the members of the
Commission shall take the oath of allegiance
and the judicial oath.

This subsection extends to a person
appointed to act temporarily as a member.

(6)
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(6) The members other than the chair-
man shall have seniority according to the
dates of their commissions, or, when the
commissions of two or more of them bear the
same date, according to the precedence
assigned to them by their commissions, or,
failing such assignment, according to the
rrder of their being sworn.

(61) (a) Subjeet to such limitations and
exceptions as may be prescribed by the regu-
lations made by the Governor under this
Act, tne jurisdietion, powers and authorities
conferred on the Commission by this Aect
may bhe exercised by any single member of
the Commission.

(1) Where a single member exer-
cises any jurisdiction, powers or authorities
under this subsection, the Commission shall
be duly constituted by such single member.

(¢) More than one sitting of the
Commixsion may be held at the same time.

(1) RNittings of the Commission
shall be arranged by the chairman.

(Go) (a) In case of the absence of the
chairman or of his inability to perform the
dutics of his office, all the duties and powers
of the chairman shall, during such absence
or disability, devolve upon the senior
member.

(b In case of the abscnece or
mability of any member upon whom such
duties aud powers devolve they shall, during
such absence or inability, devolve upon the
member who is next in seniority.

(6¢) The person who, immediately before
the commencement of scetion four of the
Industrial Arbitration and Workers’ Com-
pensation (Amendment) Aect, 1938, was
chairman of the Commission, shall continue
to hold office as chairman and as a member

of
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of the Commission in all respects as if the
provisions of this section (other than sub-
section two) liad been in force at the date of
his appointment.

(b) (i) by omitting subsecctions two, three and four
of section thirty-two and by inserting in lieun
thereof the following subsections:—

(2) The Governor may, from time to time,
by notification in the Gazette, fix the number
of members which shall constitute a quorum
for the purposes of meetings of the Com-
mission, and may, from time to time, alter
or rescind any such notification by a further
notification published in the Gazette.

(3) Any mecling of the Commission at
which a quorum is present shall have all the
powers and authority by this Act conferred
upon the Commission.

(ii) by omifting subscctions scven, cight, nine
and ten of the same scction;

(c) by inserting in subsection two of section thirty-
three after the words ‘“‘Public Service Act,
1902,”’ the words “‘and the Chairman of the Com-
mission shall be the *permanent head’ within
the meaning of the said Aet and any Act amend-
ing the same.”’

(3) Bach member of The Workers’ Compensa-
tion Commission (other than the chairman and the
deputy-chairman) who held office as sueh member imme-
diately before the commencement of this section shall,
on such commencement, cease to hold such office, but shall
receive such compensation as he would have heen entitled
to had his services as a member of The Workers’ Compen-
sation Commission been dispensed with at the commence-
ment of this section otherwise¢ than according to law.
Sueh eompensation shall be paid out of the fund.

(4) Nothing contained in this section shall pre-
judice or affect in any way the continuity of the body
corporate constituted under section thirty-two of the

‘Workers’
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Workers’ Compensation Aect, 1926, under the name of
The Workers’ Compensation Commission of New South
Wales, but the same shall continue notwithstanding the
provisions of this section.

(5) Where the examination, hearing or determina-
tion of any matter or question has, before the commence-
ment of this section, been commenced before The
Workers’ Compensation Commission as constituted by
the chairman and one other member, or by the deputy-
chairman and one other member, but has not been com-
pleted at such commencement, such examination, hearing
or determination may be continued and completed by The
Workers’” Compensation Clommission as constituted by
the chairman sitting alone or by that member sitting
alone who was before the commencement of this scction
the deputy-chairman, as the case may be.

d. (1) The Workers’ Compensation \et, 1926-1929, as
amended by subsequent Acts, is further amended by
inserting at the end of scetion sixty-three the following
new subseetions :—

(3) (a) Where any pavment by way of com-
pensation under this Act in respeet of the injury is
received by the worker after the date upon which
the assent of Iis Majesty to the Industrial Arbitra-
tion and Workers’ Compensation ( Amendment) Aet,
1938, is signified, no proeccedings against the
employver, independently of this Aet, in respect of the
injury, shall be maintainable by anyv person whom-
soever unles=s such proceedings are instituted within
gix moenths after the date upon which such payment
was so reccived by the worker, or where more pay-
ments than one have been so received by the worker,
unless such proceedings are iustituted within six
months after the date upon which the first of such
pavments was so received by the worker. But where
such proceedings are proeeedings which, by reason of
the provisions of any other Act, cannot be instituted
until the expiration of a specified period after notice
i writing has been served on or delivered or given
to the emplover, the period of six months referred
to in the foregoing provisions of this paragraph shall
he inereased by such specified period.

The
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The period within which proceedings are to be
instituted as prescribed in the foregoing provisions
of this paragraph, is in this paragraph referred to

as the ““preseribed period’’:

Provided that where an application is made to a
judge of the Supreme Court in accordance with rules
of court for an extension of the prescribed period
the judge may, if he is satisfied that sufficient cause
has been shown, or that having regard to all the
circumstances of the case, it would be reasonable so
to do, make an order for extension of the presecribed
period for such further period and subject to such
terms and conditions (if any) as may be set out in

the order.

Such application for extension may be made either
within the preseribed period or at any time within

six months thereafter.

(b) This subsection shall apply to and in
respect of any case where the injury was received
before the date upon which such assent is signified,
as well as to and in respect of any case where the

injury is received after such date.

(¢) Nothing in this subsection shall affect the

operation of section 63a of this Act.

(4) (a) Where the injury was received beiore the
date upon which the assent of His Majesty to the
Industrial Arbitration and Workers’ Compensation
(Amendment) Act, 1938, is signified, and before such

date—

(1) any payment by way of compensation under
this Act in respect of the injury was received

by the worker; or

(ii) any award, order or determination relating
to compensation under this Aect in respect

of the injury was made by the Commission,

no proceedings against the employer independently
of this Act in respect of the injury shall be main-
tainable by any person whomsoever unless such pro-
ceedings are instituted within twelve months after

the date upon which such assént is signified.

(b)
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(b) Nothing in this subsection shall affect the
operation of subscction three of this section or of
section 63a of this Act.

(5) Where judgment is obtained against an em-
ployer independently of this Act, in respect of the
injury any payments by way of compensation under
this Act in respect of the injury, whether made before
or after the date upon which the assent of His
Majesty to the Industrial Arbitration and Workers’
Compensation (Amendment) Act, 1938, is signified,
shall be, to the extent of such payments, a satisfac-
tion of the judgment.

(2) The enactment of subsection one of this scetion
shall not be construed to entitle a worker to proceed
independently of the Workers’ Compensation Act, 1926-
1938, in any case where he would not have been entitled
so to proceed if that subsection had not been enacted.

(3) The Workers’ Compensation Act, 1926-1929, as
amended by subsequent Acts, is further amended by in-
serting next after section sixty-three the following new
scetion:—

63a. (1) This section shall apply to any applica-
tion by a worker for the determination by the Com-
mission of anv question relating to the liability of
his emplover to pay compensation under this Act in
respect of an injury.

(2) An application to which this section
applies shall not be filed unless there is endorsed
therecon or annexed thereto a written statement, in
this section referred to as the ‘“notice of election.”’

(3) (a) The notice of election shall be signed
by the applicant, and the signature of the applicant
shall be witnessed by the applicant’s solicitor or
agent or by any other solicitor (not being the solicitor
for the employer or the solicitor for the employer’s
insurer) or by any clerk of petty sessions or by any
officer of the staff of the Commission authorised in
writing in that behalf by the Commission or any
member thereof, cither generally or for any parti-
cular case or class of cases.

In



Industrial Arbitration and Workers’ Compensation
(Amendment) Act.

In this paragraph the word ‘‘agent’’ shall mean
the secretary or authorised officer of any trade union
or industrial union registered under the Industrial
Arbitration Act, 1912, as amended, or the sceretary
or branch sceretary or other person authorised by
the secretary of any organisation of employees
registered under the Commonwealth C'oneiliation and

Arbitration Aet, 1904, as amended.

(b) Where an application to which this
scetion applies is made by an infant by his next
friend, the notice of cleetion shall be signed by such
next friend and, in such case, the notice of election
shall have the same force and effect as if the infant
had been of full age and had personally signed the

same,

The signature of such next friend shall be wit-
nessed as in the preceding paragraph mentioned and
the notice of election so signed by such next friend
shall in all other respects be subject to the provisions

of this section.

(4) The notice of election shall be in or to

the effect of the following form:—

being the applicant

m (here wnsert particulars sufficient to identify the

ApPlicalion) ... i e

................................................

do hereby state as follows:—

(1) I am aware that if the injury in respeet of
which the said application is made was caused by the
personal negligence or wilful act of the employer or
of some person for whose act or default the employer
is responsible, I may, at my option, proceed under
the Workers” Compensation Act, 1926-1938, or

independently of that Aet.

(2) T do not desire to proceed independently of

the said Act in respeect of the injury.

(3)
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(3) T ecleet to proceed under the said Act in
respect of the injury.

Dated this ..... .. dayof ........ 19....

(Signature)

I, the witness to the above signature, certify that
I am not the solicitor for the employer or the solicitor
for the employer’s insurer.

....................................

(Address of witness and capacity in which he signs
as witness.)

(d) In any case to which the provisions of
subsection two of section sixty-three of this Act
apply a notice of election, endorsed on or annexed
to an application in accordance with the require-
ments of this section, shall—

(a) constitute a final election by the worker, in
pursuance of the option conferred by sub-
section two of section sixty-three of this
Act, to proceced under this Aect in respect
of the injury;

(b) be a valid defence to any legal proceedings
by any person whomsoever against the
employer in respect of the injury other
than proceedings under this Act.

MEDICAL



