‘;

3
53
4
e
=
3%
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No. 3605.

An  Act to make provision for the
Adoption of Infants.

[ 27th December, 1928.]
BE it enacted by the King’s Most Excellent Majesty by

and with the advice md consent of the I(mlslatlve
Council and the Legislative Assem] ly of Vl('(()HL n this
yresent Pavliament assembled and l)y the authority of the

same as follows (thatis to sav) —

77

1. (1) This Act may be cited as the ddoption of short e,

Children et 1928,
(2) This Act shall come into operation on a day to he
fixed by the Goveirnor in Council by proclamation pubhshed

in the Government Gazetie.

2. In this Act, unless inconsistent with the context or
subject-matter-—
“Prescribed” means presceribed by rules of court
made pursuant to this Act.

3. (1) Upon an application in the preseribed mamner
by any person desirous of heing anthorized to adopt an
infant who hay never heen marrvied, the court may, subject
to the provisions of this Act, make an ovder (in this Act
referred to as “an adoption ovder”) anthovizing  the
applicant to adopt that infant. |

(2) A person so aathorized to adopt the infant and an
infant authorized to be adopted ave in this Act referred to
as an “adopter” and an *“adopted child” respectively, and
“infant” means a person under the age of twenty-one
years.

(3) Where an application for an adoption order is made
by two spouses jointly, the court may make the order
authorizing the two spouses jointly to adopt, but save as
aforesaid no adoption order shall be made authorizing more

than one person to adopt an infant.
4. (1) An adoption order shall not be made in any case

where— ,
(@) the applicant is under the age of twenty-five years;
or
1366.—4, (b) the
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(b) the applicant is less than twenty-one years older
than the infant in respect of whom the
application is made:

Provided that, where the applicant and the infant

arve within the prohibited degrees of consanguinity

* being of the same sex are of the same blood,

1t shall be lawful for the court, if' it thinks fit, to make

the order notwithstanding that the a.pphcant 1s under

the age of twenty-five years or is less than twenty-one
years older than the infant.

(2) An adoption order shall not be made in any case
where the sole applicant is a male and the infant in respect
of whom the application is made is a female unless the
court is satistied that there are special circumstances which

justify as an exceptional measure the making of an adoption

order. .
(3) An adoption order shall not be made except with the
consent in writing of every person or body who or which-—
(@) is a parent or guardian of the infant in respect of
whom the application is made : or
() has the actual custody of the wfant; ov
(¢) 1s iable to contribute to the support of the infant:

Provided that the court may dispense with any consent
required by this sub-section if satisficd that the person
whose consent is to be dispensed with—

(1) Las abandoned or doscrtcd the mfant; or

(11) canuot be found‘

(111) 1s incapable of giving such consent; or

(1v) 1s a person (not l)uno a parent of the infant)
with whom the :m((mt heing a ward of the
Department within the meaning  of section
three of the Children’s Welfare et 1915, is
hoarded out placed or apprenticed pursnant to
the said Act or division two of Part II. of the’
Crimes Act 1915, or is a person with whom
pursuant to the Infant Life Protection Act 1915
the infant (not being the child of such person)
1s boarded out ; or

(v) being a person liable to contribute to the support
of the infant, either has persistently neglected
or refused to contribute to such support or
15 a person whose consent ought, in the opinion
of the court and in all circumstances of the
case, to be dispensed with,

. (4) An
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(4) An adoption order shall not he made upon the
application of one of two spouses without the consent of the
other of them:

Provided that the court may dispense with any consent
required by this sub-section if satisfied—

(i) that the person whose consent is to be dispensed
with cannot be found or 1s incapable of giving
such consent: or

(i) that the spouses have separated and are living
apart and that the separation is likely to be
permanent.

B. The court before making an adoption order shall

satisfied—

(@) that every person whose consent is necessary
under this Act and whose consent 18 not

, dispensed with has consented to and under-
stands the nature and eltect the adoption
order for which applieation 15 made, and In
particular in the case of any parentunderstands
that the effect of the adoption order will be
permanently to deprive him ov her of his or her
parental rights ;

(b) that the order if made will be for the welfare of
the infant, due consideration being for this
purpose given to the wishes of the infant,
having 109(11(1 to thz age and wnderstanding ()f
‘rhclnhnt ana -

(¢c) that the Apphea,nt has not received or agreed to
receive, and that no person has made or given
or agreed to make or give to the applicant, any
payment other reward in consideration of
the adoption except such as the court sanctions,

6. The court in an adoption order may impose such
terms and conditions as the court thinks fit and in
particular may require the adopter by hond or otherwise to

make for the adopted child such provision (if any) as in the
opinion of the court is just and expedient.

7. (1) Upon an adoption order being made, all rights,
lutles obh(mtlons and liabilities of the parent or parents,
Gunrdlan or @u(udmns of the adopted child, in relation to
the future custody, maintenance and edu('atlon of the
adopted child, 1nclud1nO~ all rights to appoint a guardian or

to
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to consent to marriage shall be extinguished, and all such
rights, duties, Obll()JthllS and liabilities shall vest in and be
exercisable bv aud enforceable against the adopter as though
the adopted child was a child born to the adopter in lawful
wedlock, and in respect of the same matters and m respect
of the liability of a child to maintain its parents the
adopted child shall stand to the adopter exclusively in the
position of a child born to the adopter in lawful wedlock:

Provided that, in any case where two spouses are the
adopters, such spouses shall in respect of the matters
aforcsaid and for the purposc of the jurisdiction of any
court to make orders as to the (ustodv and maintenance
of and right of access to children stand to cach other
and to the ‘ulo]n(d(hll(l in the same relation as they
would have stood if" they had heen the lowlul father and
mother of the Adupf('l hiM and the adopted ehild shall
stand to them respeetivelv i the =ame relation as o child
would have stood toa lawlul futher and mother vespectively,

(2) Except as herveinafter provided, on from and alter
the making of the adoption order the adopted child —

(«) shall be entitled to succeed (whether under any
intestacy or disposition) to the real and personal
property ol the adopter or adopters to the same
extent as would have been the case if the
child had m fact been a child born to the adopter
or adopters in fawlul wedlock :

Provided that an adopted child shall not

have--

(1) any right of succession to the real or
personal property of a relative of the
adopter or adopters who dies intestate ;
or

(1)) any right to any real or personal property
under any disposition made by a person
or persons other than the adopter or
adopters in favour of the issue child or
children of the adopter or adopters
unless 1t appears that it was the in-
tention of the person or persons making
the disposition to include adopted
children as objects of such disposition ;

(b) shall not have any right of succession to any real or
personal property "of its natural parent or parents
which, if the adoption order had not been made,

mlont
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might have been claimed (whether under any
intestacy or disposition) by such child as.a
child born to its natural parent or parents in
lawful wedlock, unless in the case of a disposi-
tion such child is expressly named therein :

Provided that the making of the adoption
order shall not deprive the adopted child of—

(1) any rght of succession to the real or
personal property of a relative of its
natural parent or parents who dies
intestate: or

(i) any vight to any real or personal property
under any digposition made by a person
or persons other than 1ts natural parent
or pavents in [avour of theissue child or
children of its natural parent or parents
unless it appears that it was the inten-
tion of the person or personys makme the
disposition to exclude as objects of such
disposition such of the children of the
natural parent or parents as have been
adoptecdd by another person or other
persons.

(3) The making of an adoption order shall not affect any
estate right or interest in any real or personal property to
which anyv person has Lecome entitled cither mediately or
immediat 1y in possor fon expectancy or contingency by
virtue of any disposition made before the making of the
adoption order or by virtue of any devolution by law on the
death of any person dying before the making of the adoption
order. |

(4) Tt shall not be lawful. for an adopter or either of
two joint adopters to marry his or her adopted child, and
any marriage between such persons shall be void.

(5) The law with respect to the marriage of persons
within the degrees of consanguinity or affinity which may
affect at law the validity of marriages in fact celehbrated and
the provisions of sections forty-eight and forty-nine of the
Crimes Act 1915 as amended by any Act for the time being
in force shall apply to an adopted child both as respects 1ts
relations by adoption and as respects its relations by blood ;
and sections sixty-four and sixty-five of the Imperial Acts
Application Act 1922 and the said sections forty-eight and

' forty-nine
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forty-nine as so amended shall with such alterations modi-
fications and substitutions as are necessary be read and
construed and have effect accordingly.

(6) Where
(@) an adopted child or the spouse or issue of an
adopted child takes any interest in real or
personal property under a disposition by or
the intestacy of the adopter; or
(b) an adopter takes any interest in real or personal
property under a disposition by or the intestacy
of an adopted child or the spouse or issue of
an adopted child—-

any duty under the Administration and Probate Acts,
or other duty which becomes leviable in respect thercof
shall be payable at the same rate as if the adopted child
had been a child born to the adopter in lawful wedlock.

(7) For the purposes of this section “ disposition”
means an assurance of any interest in property by any
mstrument whether enter vivos ov by will including codicil.

8. (1) Upon any application for an adoption ovder the

court—
@) may postpone the determination of the application ;
. and
(b) may make an interim order (which shall not he an
adoption order for the purposes of this Act)
giving the custody of the infant to the appli-
ant for a period of not more than two years
by way of a probationary period upon such
terms as regards provision for the maintenance
and education and supervision of the welfare
of the infant and otherwise as the court thinks
fit.

(9) All such consents as are required to an adoption
order shall be necessary to an interim order but subject to
a like power on the part of the court to dispense with any
such consent.

9. An adoption order or an interim order may he made
in vespect of an infant who has already been the subject of
an adoption order, and, upon any application for such
further adoption order, the adopter or adopters under the

adoption




g
e

it
i
W
&

L2,
L
s
i
.

19 Gro. V.] Adoption of Childyen. [No. 3605

adoption order last previously made shall, if living, be
deemed to be the parent or parents of the infant for all the
purposes of this Act.

10. (1) The court having jurisdiction to malw adoption
orders under this Act shall be— '

(2) the Supreme Court; or

(b) at the option of the applicant—any county court ;

or

(¢) in any case where the consents required by sub-

section (3) and sub-section (4) of section four of
this Act have been given—any court ol petty
sessions within the |1mmdwtum of which elther
the &pphcmw or the infant resides at the date
the apphcation for the adoption order and whlch
consists—

(1) 1n any district preseribed by the Governor
in Council-—of a police magistrate
and two justices, one of whom shall
be a woman and the other of whom
shall be & man;

(i) mn any district not so preseribed—ot™ a
police magistrate only.

{2) Rules in regard to any matter to he presceribed
ander this Act and direc ting the manner in which applica-
tions to the court are to be made and dealing  generally
with all matters  of procedure and  incidental matters
arising out of this Act and for cavrying this Act into
effecct may in accordance with the provisious ol sections
twenty-five to twenby-seven of the Supreme Coure dei 1915
be made by the judges of the Supreme Court.

Such rules may provide for applicatious for n(lnptwn
orders being heard and determined otherwise than in
open court.

(3) For the purpose of any application under
this Act and subject to any rules under this section, the
court shall appoint some person or hody to act as oumdlan
ad litem of the infant upon the hemmo of the apphcatlon
with the duty of safeguarding the interests of the
infant before the court.

11. (1) It shall not be lawful for any adopter or for any
parent or guardian except with the sanction of the court

to receive any payment or other reward in (,Ollbld(:‘l‘ltlon 0
the
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the adoption of any infant under this Act or for any person
to make or give or agree to make or give to any a,dopter or
to any p arent or o u(udmu any such p (Lyment or reward.

(2) Any person who acts iu contravention of or fails to
comply with any of the provisions of this section shall be
guilty of an offence and hable for every such offence to a
penalty of not more than Fifty pounds.

12. Where at the date of the commencement of this
Act any infant is in the custody of, and being brought up,
maintained and educated by any person or two spouses
Jointly as his, her or their own child under any de facto
adoption, the court may, upon the application of such
person or spouses, and notwithstanding that the applicant
1s a male and the fant a female, make an ztdnpﬁnn order
authorizing him, hier or then to adopt the mfant without
requiring the consent of any pavent or guardin of the
mfant to be obtained, upon being satisficd that in all the
clrcumstances of the case it is just and equitable and for
the welfare of the infant that wo such consent should bhe
requuired and that an adoption order should he made.

S. (1) Upon the application of a law officer who after
iquiry is satishied that owing to the exceptional circum-
stances of the case the apphc:ltmn should bhe made the
Supreme Court may in its diseretion vary or discharge an
adoption order si hject to such terms and conditions as it
thinks fit; but the adoption order shall not be vavied or
discharoed unfess the said court is satistied that the
metmn or discharge of the order if made will be tor the
welfare of the mhn due  consideration being  for this

- purpose given to the wishes of the infant, having regard to

the age and understanding of the infant,

(2) Where an adoption order is discharged then, subject
to conditions (if any) named in the discharging order, the
child and its natural parents and the adopter shall
deemed for all parposes to be restored to the same position

nter se as existed immediately before the adoption order
was made :

Provided that such restoration shall not atfect anything
Jawtully done or any right or interest which became vested
in the child while thc ‘Ldoptmn order was in force :

Provided further that the said court may, if in all the
circumstances of the case it thinks proper, direct that the

child
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child be committed to the care of the Children’s Welfare
Department, or, if the child was at the time of its adoption
a ward of the Department within the meaning of the
(‘hildren’s Welfare Acts or was under the Oll&ldl‘lllshlp of
any person or institution to whose cave children may he
committed pursuant to Part VIIL of the Children’s Welfare
Act 1915 avd is under the age of eighteen vears, divect that
the child recommitted to the care of the Children’s
Welfare Department or to such other guardianship (as the
case may he).

14. In mldntmnto thepm\e conferred on the Secretary
of the Children’s Welfare Department by section thivty of
the Childrer’s Welfare Act 1915, the Secretary of the
Children’s Wellare Departinent may, subject to the regnla-
tions in that hehalf made under this /“ut, and Il there s a
suitable adopter;, take the neeessary steps in accordance
with this Act for obtaining an adoption ovder ov an interim
order undu this Act wit h respect to any  ward of the
Children’s Welfave Departisent.

16. The provisions of scctions five to cighteen of the

Infant Life Piowclwn Aet 1915

(@) shall not Amﬂv in the case of any infant within
the meaning of that Act with ves po(t to whom
an 1(]0})t10n order under this Act has been
made ; hut

(b) shall (un]c ss pursuant to paragraph (¢) of section
nineteen of the first-mentioned A( 4 the mmfant 1s
exempted from the operation of the said see-
tions) apply as if this Act had not passed in the
case of any infant within the meaning of the
first-mentioned Act with respect to whom an
imtermm order under this Act has heen made.

16. Auy reference in Pavt 1. of the Marriage Act 1915
or in the Third Schedule or Fourth Schedule to the said Act
or in the Fourth Schedule to the Registration of Births
Deaths and Marriages Act 1915 to the parent or parents o
any person shall, in any case where an adoption order
has been made in respect of such person and such order
has not been discharged, be read and construed as if it
were a reference to the adopter or adopters of such
person : Provided that when there is only one adopter
there shall be inserted after his or her name in the Third
Schedule and Fourth Schedules aforesaid the words

“By adoption.” 17. (1) rPhc
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Adopted 17. (1) The Government Statist shall estahlish and
children ,
togiser, maintain at his office in Melbourne a register to be called
mp. 16 & 17

Geo.V.0. 20 the “Adopted Children Register,” in which shall be made
o A such entries as are directed to he made thercin by adeption
orders, but no other entries, ~ ]

(2) Every ‘ulophon order shall contain a direction to

the Government Statist to make in the Adopted Children

Reglsto an entry recording the adoption in the form set !

Schedule. out in the Schedule to this Act.

(3) If upon any application for an adoption ovder there
is proved to the satistaction of the court—

(@) the date of the birth of the infant; and

(b) the identity of the infant with a child to which any
entry or entries in any register book of births
relates or relate—

the adoption order shall state the date of the adopted
child’s birth and shall contain a further direction to the
Government Statist to cause such hirth entry or entries 1n
such vegister book to be marvked with the we ord ¢ Adopted,”
and to include 1 the entry i the Adopted Children
Register  recorvding  the adoption  the date  stated in
the order of the mluptcd chitld’s bivth in the manner indieated
in the Schedule hereto.

(4) The prescribed officer of the court shall cause every  §
adoption order to be communicated in the preseribed
manner to the Government Statist, and upon receipt of
such communication the Government Statist shall cause
omph:mc to he made with the directions eontained in such
order in regard hoth to marking any entry in any register
hook of hirths with the word * A(lopbe d,” and in reg: ‘ud to
making the appropriate entry in the Adopted Children
P.eglste .

(5) A certiied copy of any entry in the Adopted

Children Register it purporting to he signed by the Govern-

ment Statist or the Assistant Gosvernment Statist shall,

without any further or other proof of such entvy and

v 20ge.  notwithstanding anvthing in the Registration of Births
L Deaths and Marriages Acts— "

; (@) where the entry does not contain any record of the
| date of the birth of the adopted child—he

‘ reccived as evidence of the adoption to which
the same relates; and

(b) where
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(b) where the entry containsa record of the date of
the birth of the adopted child—be received
not only as evidence of the adoption to which
the same relates but also as evidence of the date
of the birth of the adopted child to which the
same relates in all respects as though the same
were a cerfified copy of an entry in a register
book of births under the Registration of l irths
Deaths and Marriages Acts.

(6) The Government Statist shall cause an index of the
Adopted Children Register to be made and kept in his
office, and every person shall be entitled to have a search
made uda index and to have a certificd copy of any
entry in the ﬁdopwd Children Register in all respeets upon,
and subject to the same terms, condit tions and regulations as
to payment of fees and otherwise as ave Apph(:‘ﬂ)l@ under the
Registration of  Births Deaths and Marriages Acts, in
respect of seavches in other indexes kept in the office of the
Government Statist, and in respeet of the supply from
such office of certified copies of entries in the Register of
Births Deaths and Marriages.

(7) The Government Statist shall, in addition to the
Adopted Children Register and the index thereof, keep
such other vegisters and books, and wmake such entueb
therein as are necessary, to record and make traceable the
connexion  between any entry which has  been marked
“Ad()ptol pursuant to this Act in any register of hirths and
any corresponding entry in the Ado])iv 4 Children Register,
hut such other registers and books shall not he nov
shall any index thercof he open to public inspection or
search, nor, except under an order of & court of competent
jurisdiction, shall the Government Statist furnish any
person with any copy or extract from such other registers
or books.

(8) Regulations made under the Registration of Births
Deaths and Marri lages Acts may make provision as to
the duties to be peliouned by registrars of births and
deaths in the execution of this Act.

18. (1) When an adoption order Las been made in
respect of any child registered under the Registration
of Births Deaths and Marrmwes Acts or under any
corresponding previous mactmeut the Government Statist
shall direct the registrar of births and deaths having the &
custody of the 1eonstu' containing the entry of the Dbirth

of
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of such child to make in the prescribed manner a fresh
entry as hereinafter provided of the bhirth of the child, with
partl('ulars of the date and place of birth and the chustmn
name or names of the child, and the surname of the adopter
conferred on the child, and the sex of the child, and the
name and surname address and occupation of the adopter
or (if the case so requires) of each of the adopters, and the
date of the adoption order, and a description of the court
by which the same was mmlc and anv registrar so directed
slmll make such fresh entry m ¢ ()uhuolv-

Provided that where an Adop 1on  order 18 made
authorizing  two spouses jomtly to adopt a child the
adopters shall be designated father and mother respectively
in such fresh entry

Provided further that, notwithstanding anvthing in this
section, 1f an (l])])“(.lti()n made m aceordance with this Act
by any person or persons de sivous of heing authorized to

adopt a child contains a statement that ull(]l person or
persons desives or desive a specified surname (heing that
by which the child has heen senerally kuown and not
buno the surname of the ulnpt;(\}') to he given to sueh child
n thv adoption order, and if an adoption order has heen
1ssued pursuant to such am)hmtmn the surname of the
child to he aneladed o the varticulars (L])])('(Hln(’ in the
fresh entry hercinhefore referred to in this section shall be
such s])(.miw(] surname and not the surname of the adopter.

(2) Sueh fresh entry—

(@) when made hy a vegistrar—

shall be made by him in (lupli(' ate in documents

in the preseribed form supplied to him hy
the Government Statist and one of such
documents shall he  transmitted to the
Government  Statist immediately on the
fresh entry being made therein and shall
be kept in the office of the Government
Statist as a record of the bivth to which it
relates; or
(0) when the Government Statist has the custody of
the register containing the entry of the birth of
such child—

shall be made by the Government Statist
in one of the above-mentioned documents
and such document shall be kept by him
as a record of such birth.

(3) The
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(3) The index of the register kept in the office of the Amenamentot
indexes of
registrar of births and deaths, and the index of the mgmter registers,
]\ept in the oftice of the Government Statist shall, in such
case, be amended so as to refer to such fresh entn and '
the ouomal entry of the birth of the child and the duphcate
thereof kept in the otfice of the Government Statist shall
not be open to public inspection or search, nor, except
under an order of a court of competent )urlsdlctlon, shall
the Government Statist furnish any person with any copy
of or extract from such original entry or duphcate ; and,
notwithstanding anything in the Euwndlv Societies ActS Sce No. 2656
, 8. 16 (IX.).

no copy of any Such original entry of the )Iuh of the (:hlld
shall be furnished by the 1 registrar of bhirths and deaths for
the purposes of the said Acts.

(4) In this section * presceribed ” means preseribed by Moaning of

. . . . . . “or »

regulations made under the Registration of Bivths Deaths g v 70
and Marriages Acts, o th
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